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tions taken to the amendments, viz. that the Collector had made the advances,
as it were, with his own hands, and would decide the case himself.  That wus
not the fact, as hon’ble members were well aware.

[(The Hox’BLE MR. DaumpIEr explained that he meant the Collector as repre-
aentiui his Department. He knew personally the Deputy Collector, or the
gomashta, or the circle officer who made the advance, and he was more likely
to know thap any one else whether the man who made the advance was a
careless or a careful man. Mg. Daupier alluded to the Collector as head of
the Departmenrt, and contended that the Collector was more likely to get at the
substantial truth than the Munsif.]

The Hon’sLE BaBoo KrisTopas PAL continued.—The explanation given by
the hon’ble member amounted to this: The Collector relied on the information of
his subordinates, and the subordinate being, in many cases, either a sub-deputy,
a golahdar, or a circle relief officer, the Collector could not thus be expected
to have that local knowledge on which the hon’ble mover had laid so much stress.

As for 'the relief officers, they were only temporary; they came for a day
and then went away—that was their position: and he did not see how their
knowledge, whatever it was, could expand the knowledge of the Collector.

As regards the machinery of the Civil Court, BaBoo Kristoras ParL’s object
was not to revive the procedure of Act VIII of 1859. As he had explained in
the remarks with which he introduced his motion, his object was simpll)y to sub-
stitute the Munsif in the place of the Collector, the object being to vest the
officer who had regular judicial training and experience with jurisdiction in these
cases. The hon’ble and learned Advocate-Gencral had observed that there
could bo no complex quostions requiring judicial investigation, and that
therefore it would not be necessary to have a trained judicial agency for the
trial of these cases. Now, Baoo Kristopas PAL believed, as hon’ble members
generally believed, that in the majority of cases there would be no litigation
whatever; the ryots would pay without raising any objection. But there might
be a few cases in which disputes might arise, and it was only in such cases he
apprehended difficulty ; and he therefore proposed that a judicial officer should
be vested with jurisdiction.

As regards the question of additional expense to the ryot, if the certificate
procedure as laid down in Act VII of 1868 were followed, he did not see how
additional expense would be thrown upon the ryot when only the Munsif was
substituted in place of the Cellector as the trier of the suit.

With regard to the question of departmental bias, he must confess that
the learned Advocate-General had argued the case with considerable ingenuity.
He told us that where a zemindar or a collection of villagers was responsible
for the debt or loan, it would not be difficult to identify the person ; because
the zemindars were men well known, and the particular villagers who stood
security could easily be identified. But he hag ot said that.in other cases,
where the ryots were individually responsible, it would #fiot be easy to identify
the parties; and then the Collector might be carried away by his departmental
bias in fixing responsibility, particularly if he thought, as one officer did, that
the onus should be thrown upon the defendant, and that the latter should be

The Hon’ble Baboo Kristodas Pal.
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called upon to prove a negative. The learned Advocate-General, by his
remarks, virtually implied that in other cases there might be difficulty ; and in
order to solve such difficulties he (Bapoo Krisropas Par) would prefer the trained
experience of the Munsif to the patriarchal knowledge of the Collector. But
the main objection of his learned friend to the Munsif scemed to be that his
proceedings would be open to the general superintendence of the High Court.
Now, he confessed that he was not prepared for an exhibition of such nervous
dread of the High Court on the part of the learned gentleman, who had once
graced the bench of that Court, and who was a representative of law in this
Council. [Tre ApvocaTe-GeNErAL explained that he was speaking on the
subject of expedition,—that where there was the superintending power of the
High Court, matters would be delayed.] With regard to expedition, then, he
had already explained that the procedure he recommended would be still more
expeditious than the procedure under Act VII of 1868 ; becauso under that Act
there was an appeal from the decision of the Collector to the Commissioner,
whereas under the amendments he had proposed the judgment of the Munsif
would be final; and even taking into consideration tho supervising power of
the High Court, the procedure hoe recommended would not be so dilatory,
inasmuch as under Act VII of 1868 an appeal would lic to the Commissioner
as a matter of right, whereas the interfercnce of the High Court, under the
power of general superintendence, would be optional.

As to the question of instalments, he nced only point out that he did not
mean that repayment by instalments should be made compulsory in all cases.
He meant that the Collector should have a discretion to take the money in
convenient instalments, according to the circumstances of cach particular case.
In some cases the Court might think it necessary to order repayment at once;
in other cases it might exercise its discretionary power, and direct repay-
ment by instalments. In making that proposal, ho did not, as his hon’ble
friend opposite had remarked, want to transler the duty of humanity from the
shoulders of the Lieutenant-Governor to the shoulders of the Munsif; the
Munsif would, in that case, as much represent the Crown us the Collector.

The amendments werc negatived.

On the motion of the Hon'sLe Mr. Daumpier, the Bill was then setiled in
the form recommended by the Select Committee

The Council was adjourned to Saturday, the 20th instant.



116 Recovery of advances made by Government, [February 20,

Saturday, the 20th February 1875.

Prescut:

His HoxXor THE LIEUTENANT-GGOVERNOR OF- BENGAL, presiding.
The Hon’ble V. H. Scraics,
The Hon’ble G. C. PavL, Acting Advocate-tieneral,
The Hon’ble Rivers TroMPSON,
The Hon’ble H. L. DampIER,
The Hon’ble Stuart Hoae,
The Hon’ble H. J. ReyNoLDs,
The Hon’ble BaBoo JucGADANUND MookerJEE, Rar BamADOOR,
The Hon’ble T. W. Brookes,
The Hon’ble Basoo Doorea CruUrN Law,
The Hon’ble Bapoo Krisropas Par,
and
The Hon’ble Nawap Syap AsHenarR Aur DiLer June, ¢.8 1.

J RECOVERY OF ADVANCES MADE BY GOVERNMENT.

The Hon’BLE MR. DaMpier moved that the Bill to provide for the summary
realization of sums due on account of loans made by Government during the
late famine operations be passed.

His HoNor THE PrrsipENT said. before the motion was put, he wished to
make one or two remarks bricfly on the subject of this Bill. He would first
desire to express the satisfaction with which he heard the various remarks that
fell from the hon’ble member opposite (Baboo Kristodas Pal). The hon’ble
member, who might be considered to be one of the best informed Native
gentlemen in Bengal, had borne the strongest testimony as to the necessity that
existed for the making of these advances; and considering the hon’ble member
was peculiarly cognisant of the views of the great landholding classes in this
country, His HoNor might assume that this very influential and highly educated
class entirely concurredl. with the Government as to the necessity of making
these advances. His hon’ble friend, however, had stated that a departmental
bias might exist in respect to the recovery of these advances by the regular
revenue officers. Now, he begged to remind the Council that the officers to
whom the powers of the Bill, if it should pass into law, would be entrusted
wereé members of the Covenanted Civil Service. It had always been one of the
traditional and time-honoured principles of the Civil Service to defend the
defenceless, to assist the helpless, and to cherish the poor. Further, although
the Government was generally strict and particular in the realization of its
demands, still he thought that every Native member of the Council would bear
him out when he said that moderation and carefulness had always been the
characteristics of the revenue management inthese proyinces. That being the
general wish and policy of the Government, we might be sure that not only
would the Covenanted Civil Servants act up to that intention on behalf of the
Government, but would give a tone to the various Native officials, especially
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the Deputy Collectors, employed under them in the administration of the law.
His hon’ble friend further justly drew attention to the importance of the
Government not being too hasty and harsh in the recovery of the advances.
His Honor thought lie could assure the Council that there was not the slightest
fear of any such result occurring if the Bill was passed. From the very first
he had issued instructions tosthe local officers not to be too quick in the enforce-
ment of these demands, and to give the people all reasonable time for repayment.
If the Bill sed, it was his intention to issue further orders to the same
&ffect. Ho thought, if ever there was a case in which the Exccutive might
claim confidence from the Legislature, this was one. It would surely be apparent
to the Council that we were not likely now to ruin men whose lives we
had interposed to save.

He would further express his satisfaction at many of tho remarks which
fell from his hon’ble and learned friend the Advocate-General. It was of
course satisfactory to him to hear upon such excellent authority that the docu-
ments, registers, decds, and all other papers connected with these advances,
were upon examination found by the Advocate-General to be accurately and
clearly drawn. Accustomed us the Advocate-General was to judge in these
affairs—affairs gencrally conducted in times of peace and security,—His Hoxor
was convinced the Council would perceive the care that must have been taken
on the part of the Government and its officers to ensure 8o much regularity and
precision, not in quiet times, but in times of urgency and distress. o believed
that if this Bill should pass into law, there was little or no chance of its provi-
sions being to any large extent carried into effect.  The people who took these
advances evinced the most laudable disposition to discharge their just dues to
Government. At the same time it was just possible that amongst so large a
number of men, who numbcered literally tens of thousands in each of the lately
distressed districts, there might be one or two individual cases here and there of
men who desired to cvade their just obligations. It was also possible that
amongst a comparatively ignorant peasantry such an example would have a
bad effect. It was therefore necessary that the people should know that the
Government had power by this law summarily to epforce payment of these
demands, and that such knowledge should operate to preveut any uttempt
at evasion.

Furthermore, if these advances should be recovered by summary process,
it was clear that all chance of litigation would be avoided. Now, he need not
point out to the Native members of the Council that if such litigation wers to
arise botween the Government and the ryots, great inconvenience would be
caused to the landholders, who at this period had arrears of rent to collect in
all these lately distressed districts. The attempt to enforce the lien on the crop
on the part of two different parties ; the possibility of the crops being distrained
or seized for the Government demand at the same time that the zemindars had
to collect their rents, might cause great confusion in the agricultural arrange-
ments of these districts. He was sure that if the Bill should be passed into
law, all that confusion would be avoided, inasmuch as the possibility of
litigation would be precluded.



118 Regulations of Jute Warehouses. [Febroary 20,

With these remarks, then, he would commend this Bill to the consideration
of the Council.

The motion was agreed to, and the Bill passed.

REGULATION OF JUTE WAREHOUSES.

The Honx'BLe Mr. Hoes presented the Report of the Select Committee
on the Bill to amend the Jute Warehouse and Fire-brigade Act, 1872, and
moved that the Report be taken into consideration in order to the settlemeng
of the clauses of the Bill.

The motion was agreed to.

The How’BLe Mr. Hoce also moved that the clauses be considered for
settlement in the form recommended by the Sclect Committec.

The HoN’BLE BaBoo Dooréa CHurN LAw moved the following amend-
ments ;e

“In section 2, in lieu of the 2und paragraph, insert the following :—

¢ Every license for a jute warehouse granted under this section shall be subject to the
following conditions—

(1) That no loose jute, jute rejections or cuttings, or cotton, shall be stored, or
screwed, or pressed, save within a building the walls of which shall be of masonry, aud
all the roof of which shall be of masonry or of tiles, and the beams of which shall be of
wood or iron.

(2) That such jute warehouse and buildings therein shall be supplied with solid doors
or gates, which can be securely closed.

(3.) That no portion of such jute warehouse shall be used as a residence, and
no artificial light or lucifer matches shall be introduced therein, and that no person
shall smoke therein. ’

(4.) That such jute warehouse shall be at any time open to inspection.

(5.) Thatthe engines and furnaces used in such jute warehouse shall be placed as may
be considered necessary for safety by the Justices.

(6.) That an annual fee, as the Justices at a special meeting may think fit, shall be
imposed in respect thereof at one of the following rates, viz.—

Rupees 1,000

» 750
. 500
. 250
,, 150

and shall be paid in such instalments as the Justices may direct.

ﬂ Such other speeial conditions as the Justices, with the sanction of the Lieutenant.
G‘g t of Bcngal,‘%ay, on consideration of the special circumstances of such jute ware-
house, deem necessary for the convenience of trade, or to prevent risk to life and property
in the neighbourhood.’

“ Omit Section 8.”

He said, in proposing these amendmeuts he would take the liberty to
observe that it was unconstitutional to pass a penal law without defining the
offences for which penalties were prescribed. Tﬁa power given to Government
was nominal : it would be Fr&ctica.lly exercised by the municipal Corporations ;
and would it be proper to delegate the functionsof the legislature to those Corpora-
tions ? It was true that it was difticult to lay down hard-and-fast rules that would
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theet all cases; but he thought it wHs possible to lay down such general rules that
would apply equally 1o all casd#, leaving the Executive to add such special rules
as might be suggested bylflecal peculiarities or the circumstances of each case.
He had taken most of the conditions from the existing Act, divesting them
of their objectionable features, and they seemed to him to be so general
aud neocessary, that they must find a place in whatever rules might hereafter
be determined upon. | .
The only other point was the reduction of the minimum fee from Rs. 250
Rs. 150. He considered the existing rato too high for the smaller jute ware-
houses. Jute was an important article of commerce; and by throwing obstacles
in its way, it would g'raduallér disappear from the town, and house property
must seriously suffer in the end.

The Hon'BLe MR. Brookes asked if it was the intention to publish the
report of the Select Committee and the papers relating to the Bill. He thought
it was desirable to do so, in order that those intcrested might have
the “opportunity of addressing the Government or the Council upon the
subject. '

: His Honor THE PRESIDENT stated that he would direct the publication of
the report and papers in the next Calcutta Gazette.

The Hon’sLe MR. DamPIER said, in the Report of the Sclect Committee it
was mentioned that there was a difference of opinion amongst the members as
to whether the conditions which migiit be imposed on these licenscs should be
set out in the Bill, or whether a discretion should be given to the Licutenant-
Governor to impose such conditions as he might think proper without further
restriction. Mg. Dampier had been in the minority on that point. Ile con-
sidered that it was not desirable for the Council to throw on the Executive
Government altogether the rosponsibility of prescribing the conditions under
which licenses for jute warehouses :z.\huul({r be granted. He thought it would be
more satisfactory to the public and those concerned in the trade if some attempt
were made by the Council to define the restrictions to which their trade and their
operations might be subjected under the law. The Bill before the Council did not
have its origin in any difficulty felt by the Executive Government as to imposing
conditions on licenses which it considered to be desirable, but which the luw did
not authorize it to impose. The real difficulty which led to the introduction of
the Bill was just the other way,—that the law insisted on certain conditions
being imposed which experience had shown not to be neodessary in d%? 1
It appeared to him that the best form for the Bill would be to set out, first,
such conditions as it was absolutely necessary to impose on overy f’ute ware-
house, wherever it might be situated, and then to set out a further set of
discretionary conditions, .any of which the Justices, or whoever might be the
licensing authority, might impose on each license, according to the circum-
stances of the case. For instance, a jute warehouse situated in a crowded
neighbourhood and surrounded by very valuable property should obviously be
more hedged in and guarded by greater restrictions than one in a less crowded
locality. But the views which he advanced in Committee did not find favour
with the majority.
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The amendments which thie hom’ble ni
Law) had brought forward did not ®entirel e views which Mg. Damprer
expressed in the suggestions he had madggi® gould go some way towards
meeting them. In his amendments, the j§éble er prpposed to omit
those conditions which had been found to be ugn Ny ictive ; such as
that jute should not be dried and combed exceptan a ing, and that the
raofs of warehouses should be entisgly of-iron or of masonrg; and with those two
exceptions he had proposed to re-enact entirely thegdeonditions which were
imposed by the existing law. So far so good; but then he went on, in clause (7)
of section 2, to propose what seemed to MRr. Dampigg #o be objectionable. After
setting out the conditions which must necessarily be iw in every case, the
amengment proceeded to empower the Lieutenant-G or to impose *‘ such
other special conditions as the special circumstances of each jute warehouse
might render necessary for the convenience of trade or to prevent risk to life
and property in the neighbou.rhood.” If the Lieutenant-Governor might
impose any additional conditions which might be devised on the occasion of each
individual license being applied for, it was clear that no restriction whatever
was imposed on the exercise of his discretion by setting out (as the amend-
ment did) certain conditions which he must impose. Therefore the amendment
did not go so far as Mr. Dampier should have wished. He should like first to
have the compulsory restrictions defined in the Act—all those which experience
had shown to be absolutely necessary in the case of every license; and then to
set out a list of discretional restrictions, leaving the Lieutenant-Governor to
impose any of those which the circumstances of each case might require. Ifthis
were done, those engaged in the jute trade could not be suddenly called upon
by the Executive to subject themselves to some mewly contrived restriction
which was not contemplated by the legislature. .

The second part of section 8 of the Bill provided for the making of'rules
for regulating ‘‘all other matters connected with the enforcement of the Jute
Warehouse and Fire-brigade Act, 1872, and this Act.” That provision could not
well be omitted, as provided in the amendment. Therefore Mr. Dampier could
not support the amendment, and would himself make another motion directly.

Another point to which he would refer was in connection with the repre-
sentation gubmitted by the British Indian Association. They said that the
owners of roperies were obliged to keep on their premises a certain quanti
of, leose jute for the purposes of their trade. He would ask the hon’ble
mover of the Bill whether the objection had any practical existence. If the
facts were as they were put; if the law did not admit of any of the restrictions
regarding jute godowns being relaxed on behalf of jute taken in for dail
consumption in a ropery, then he thought that the representation of the Britisi
Indian Association deserved consideration. The motion, which he would put in
a definite form, was ‘‘ that the Bill be referred back to the Select Committee, with
instructions to define separately and expressly such conditions as shall necessarily
be imposed by every license, and such additional conditions s may be imposed
by any license, according to the circumstances of each case in which a license
may be granted.”

The Hon'ble Mr. Damprer.

tgosite (Baboo Doorga Churn
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The Hon'sLe MEe. Hog sl % was 90t prepared to accept the amend-
meént proposed by the hon’ble fise@#Ber on his left (Baboo Doorga Churn Law),
nor tﬁe other amendm WPeced by the hon’ble member opposite
91:-. Dampier). Aphe ine*When he asked permission to introduce the
‘Bill, it seemed tﬁe the groper course was not to lay down hard-and-fast
rules, but to leav ter alogether to the executive authority, with a view
from time to time to #x such rules as experiefeo might render necessary. The
first of the amendmentik before the Council of which notice had been given
would almost altogether nullif?r the objects for which the Bill was intro-
duced, as the present cahm of complaint by jute warehouse proprietors was
that it was practically, jmapossible to dry jute in confined godowns, and that it
was absolutely nece , therefore, to allow considerable latitude to the owners
and occupiers of jute godowns, with a view to allow them, where the locality
permitted, to dry jute in the open, so as to have the benefit of sun and air. As
clause (1) of the amendment laid down that *“no loose jute, jute rejections or
jute cuttings, or cotton, shall be stored, or screwed, or pressed, save within a
building the walls of which shall be of masonry,” that would entirely prevent
jute being dried in the manner considered absolutely necessary by those
interested in the jute trade.

The Hon’sLe Mr. Dampier explained that the provision regarding the
combing and drying of jute contained in the existing law was omitted in the
amendment. ]

The Hox’BLE MRr. Hoaga continued.—It was impossible to expect the owners
or occupiers of jute warehouses to remove their jute daily for the purpose of
drying, and have it removed again at night. To do so would entail great expense,
which the legislature ought not to impose upon the proprietors and occupiers of
jute warehouses. He had hud the adyantage of a personal interview with one
of the chief proprietors of jute warehouses, the manager of the Camperdown
Jute Company, who pointed out the defects of the present law, and complained
of the vexatious interference of the suburban municipal authorities in the working
of the Act. He was the representative of a large Company having their head-
quarters at Glasgow, whose interest it was to secure their property from fire.
Mr. Hoee found that the place of business of this Company was at Cossipore ;
that it was well managed, and situated far from crowded localities, and no
restrictive enactments were called for in governing the arrngements of that
particular warehouse. It was far from all other habitations, and had enclosed
within its walls & considerable space of land. In institutions of that sort, he
thought it should be left to the discretion of the managers to dry and comb
jute 1n the open air. He merely gave this illustration as a case in point, to
shew that all hard-and-first rules, however lax, would be too stringent to be
imposed upon a jute godown situated in an isolated position.

If the Council adopted the amendment proposed by the hon’ble member
opposite (Mr. Dampier), it must necessarily lay down both classes of rules,
which he proposed should be of different degrees of stringency,—onc a set of
hard-and-fast rules to govern all jute godowns, whether in the town or the
suburbs, or in Howrah; the other a set of still more stringent rules, which would

Lo
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be extended, at the option of the Lieutenant-Governor, to any special localities.
I such clauses were adopted, considerable inéonvenibnce must necessarily folldw,
as the rules could not so drafted as ta-meetevery case. Circumstances
might year by year arise which would render it necéssary irvsome cases to relex
the rules, and in other cases to make them more stringent.

It was objected by the hon’ble member on his left ¢(Baboo Doorga Churn
Law), that it was an unconstitutional course for the legislature to delegate its
authority to the executive, and to pass penal clauses for offences which were not
laid down in the Act itself. From this objection it would really seem as if
this were an entirely new course. The Council had merely to refer to Act VII of
1864, the British Burmah Municipa]l Law, and the Act which was passed in 1873
for the Municipality of Oude. We there found exactly the same power given to the
executive to pass bye-laws and penal clauses imposing penalties for the infringe-
ment of any bye-law passed by the Municipality under the sanction of the law.

He trusted that the amendments before the Council would not be
accepted, but that the principle which had guided the Select Committee, namely
to leave it to the executive authority to frame rules subject to the sanction of the
Lieutenant-Governor, would be adhered to.

The Hon’BLE MR. ScHALCH said, as one of those members of the Select Com-
mittee who adopted the report which was submitted to the Council, he wished
to say a few words in regard to our having taken away from the Council the
whole responsibility of laying down strict rules. It struck him that the main
point for consideration was the situation of these jute warehouses, There
were three classes into which they might he divided in reference to their situ-
ation. First came those which were in the heart of a wealthy and populous
town; next those which were situated at some distance from the crowded
thoroughfares of the town; and the third class comprised those warehouses
which were situated in almost open spots, where there would be very little risk
of fire to the property in the neighbourhood. To ask the Council to lay down
rules which would apply to all these classes of jute warehouses would be to
impose on them an extremely difficult task. In fact, as had been just said by the
hon’ble mover of the Bill, those rules which would apply to one locality would
not apply to another. We therefore thought it better that rules suited to each
locality should be drafted by the Municipality within whose jurisdiction the

laces proposed to be effected were situate. They would have better means of
Judging than this Council what the circumstances of each locality required, and
would have the advantage of the opinion of many of their members who
were more or less interested in the trade. The opinion so digested would go
up to the Government, and the Government would exercise a discretion in
refusing to sanction the rules if they considered them unnecessarily harsh on
the one hand, or unnecessarily lax upon the other.

With regard to the conditions proposed in the amendment, he must observe,
as the hon’ble mover of the Bill had mentioned, that the first clause was open
to the objection which had been raised. There was no provision made in the
proposed conditions for the combing and drying of raw, jute, and that would
necessitate the removal of the jute every day from the main building to the

The Hon'ble Mr. Hogg.




1875.) Regulation of Jute Warchouses. 123

yard or elsewhere, which would* involve a very heavy exPenditure, The
proposed conditions had been taken, with that one exception, from those in the
present Act. In the second condition it was stated that * such jute warehouse,
and the buildings therein, shall be supplied with solid doors or gates, which an
be securely closed.” He was aware that the Port Commissioners had a buildipg
in which they certainly violated the condition that the beams should be of iron :
but, on consideration by the Justices, they allowed a license, believing that iron
was not a really necessary material. But the warehouse had solid doors, which
were shut up at night, and ventilation was thereby shut out from the jute stored
in the building. The consequence was, that many complaints were made that
the want of ventilation was very injurious to the jute.

In the third condition it was proposed that *‘ no artificial light” should be
introduced. Now one of the great objections to:the operation of the Act was
that in consequence of this prohibition work could not be carried on at night.

Then, the hon’ble member opposite (Mr Dampier) observed that no
consideration had been given to the question of the storage day by day
of small quantities of loose jute for the purpose of manufacturing rope.
MR. ScraLcH thought there was a good deal in what had been urged in behalf of
a provision of that kind by the British Indian Association; and he shonld like
to see some provision made for this purpose, by referring the Bill back to the
Select Committee, or by the subject being taken into consideration by an
amendment being moved at the next meeting of the Council.

There was one other point which the hon’ble mover of the Bill had not
noticed. It was proposed to lower the rates of fee by bringing them down to
a fee of Rs. 150. Mg. ScHALcH thought that the fee might be well lowered to
Rs. 150 in the suburbs, and power had accordingly been given to the Suburban
Municipality to that effect ; but it would not be at all advigable to allow small
storehouses to be set up in the town, where the risk of fire and the consequences
thereof would be so much increased : for, while you kept the rate of fee
considerably high, you had some safeguard against the erection of a number
of small warehouses. But if you extended the rates of fee to small sums, you
would have a number of small store-godowns springing up, and the risk of fire
would be considerably increased.

He, therefore, was not in favour of the amendments which the hon’bie
member (Baboo Doorga Churn Law) had proposed.

The Hox’sr.e Mr. Hoa said, in reply to the Hon’ble Mr. Dampier’s
remarks regarding the application of the law to small quantities of jute
brought in daily for the purpose of the manufacture of small quantities of
rope or other articles of that description, that there had never been any
practical difficulty in that respect. It was obvious that the bringing in daily
small quantities of jute and other such articles was not within the mean_ing of
“storing,” and therefore it had not been the practice of the municipahtﬁ to
progeed against persons who carried on trade in such manner. However there
could be mo objection, if the hon’ble member. preferred it, to introduce a
section providing that the term ¢ storing” should not apply to small quanti-
ties of jute, say two maupds, brought in for use from time to time.
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The How’sLe Mg, DaMPIER said, after the explanation given to the Council,
and the illustration brought forward of a jute warehouse which the hon’ble
mover of the Bill had seen, and with regard to which, in his experienced opinion,
absolutely mo restrictive conditions would be necessary on bohalf of the public,
there remained no ground for the portion of Mr. DaMpier’s amendment which
contemplated the setting out in the Bill of conditions which should be
compulsory in all licensed warehouses. But still the objection remained
that it would be more satisfactory to those engaged in the jute trade to
know that they could not be taken by surprise by the imposition of any newl
devised condition, and to have before them every possible condition whic
they could legally be called upon to observe. Therefore, he would change the
form of his amendment, and would now move ¢ that the Bill be referred back
to the Select Committee, with instructions to define the conditions, all or any ef
which may be imposed on the grant of any license under this Act.”

The Hon’BLE BaBoo KrisToDas PaL said, the question before the Council was
whether it should be left to the executive to prescribe the conditions under
whish licenses should be granted for jute warehouses. As he took the liberty
on a former occasion to state his views on this point at some length, he would
not tread over the same ground again; but he begged to observe that he
entirely agreed that whatever restrictions the Council might determine to
impose upon the grant of licenses, they should be embodied in the law, and that,
as the hon’ble member to his right (Baboo Doorga Churn Law) had observed,
it would be unconstitutional to pass any law providing penalties for offences
which were not themselves defined in the law. It was true that the rules
embodied in the amendment moved by his hon’ble friend were for the most
part re-enacted from the existing law; but, as pointed out by another hon’ble
member (Mr. Dampier), there must be some general rules laid down: and if the
proposed rules did not meet the requirements of the case, they might be altered,
amended, added to, enlarged, or otherwise modified ; and if the Bill were sent
back to the Select Committee for revision, they would consider the whole matter.

From the discussion which had taken place that day, it seemed that hon’ble
mermbers agreed that there must be some rules laid down, if not by this Counecil,
then by the Municipal Corporations. Now, if those Corporations were in a
position to lay down the rules, he did not see why this Council should he
considered incompetent to perform that task. Itwas true that the same rules which
might apply to Calcutte might not apply with equal force to the suburbs ; and
if tie Select Committee were of that opinion, they might provide two sets of
rules,—one applicable to the town, and the other to the suburbs. Such
distinction between the town and suburbs already existed, because the same
scale of fees did not apply to the town and suburbs; and in other respects also
the law made distinctions between the town and suburbs. So much for the
difficulty of legislating for the town and suburbs in the same Act.

He did not think the hon’ble mover of the Bill would maintain that
any jute warehouse, though not open to any objection for the time being,
should be entirely and for ever exempt from all control, supervision, or other
legal restrictions: even the Cossipore institution, to which he had alluded, though
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a model jute warehouse, ought not to be treated exceptionally, for although its
construction or management might at present be not open to objection, still
circumstances might arise which might render it mecessary to bring that
warehouse under the law. BaBoo Kgistopas Par did not think that the
Council would agree to a fast-and-loose system and allow any jute ware-
house to be without the pale of the law; and that being the case, llne thought
the Bill ought to provide certain general rules, which might or might not
be applicable in a.cha.ses, but which, at the discretion of the executive, might
be wholly or partially extended, according to the circumstances or merits of
each case.

As to the objection to lowering the rate of fee, on the ground of the
encouragement it would give toithe establishment of small buildings, he might
observe that it would be optional with the Justjces to license such places or not.
1f they found, that a building, by its size and.situation, was more liable to fire
than another, the Justices need not grant a license; but he did not see any
reason why the fee should not be lowered when the present rate admittedly
pressed hardly on the proprietors of small buildings, and when a high scale was
not needed, there being a large excess of revenue over expenditure.

After some further discussion the Hon’ble Baboo Igoorga Churn Law’s
amendments were put and negatived.

The Hon’ble Mr. Dampier’s motion * that the Bill be recommitted to the
Select Committee with instructions to define the conditions, the whole or any of
which may be imposed on the grant of any license under this Act,” having
been put, the Council divided—

Ayes—p. Noes=3.
The Hon’ble Nawab Sayad Ashgar Ali. The Hon’ble Mr, Hogg.
o Baboo Kristodas Pul. 5 the Acting Advocate-Generai.
w5 Baboo Doorga Churn Law. » Mr. Schalch,
3 Mr. Brookes.
" Baboo Juggadanund Mookerjee,
- Mr Reynolds.
T Mr. Dampier,

- Mr. Rivers Thompson.
His Honor the President.

The motion was therefore carried.

On the motion of the Hon’sLe Mr. Hoaa, the Hon’ble Mr. Brookes and the
Hon’ble Baboo Kristodas Pal were added to the Select Committee on the Bill.

The Couucil was adjourned to Saturday, the 27th February.

By order of TE PrEsipENT, the Council was further adjourned to Saturday,
the 6th March.
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Saturday, the 6th March 1875.

——

Preseut:
His Hoxor tHE LIEUTENANT-GOVERNOR OF BENGAL, presiding.
The Hon’ble V. H. Scuarcs,
The Hon'ble G. €. Pavr, Acting Advocate-General,
The Hon’ble H. L. Damrikg,
The Hon’ble Sruart Hoge,
The Hon’ble H. J. REyNoLDS,
The How'ble Basoo JuaGADANUND MooxkERJEE, Ral Banapoor,
The Hon’ble T. W. Brookes,
The Hon’ble Bagoo Kristopas Pay,

and
The Hon’ble Nawas Syup AsEGHAR Art DiLer Jung, c.8 1.

INSPECTION OF STEAM BOILERS.

The Hon'BLe Mr. Hose presented the report of the Select Committee on
the Bill to amend Bengal Act No. VI of 1864, and moved that it be taken into
consideration in order to the settlement of the.clauses of the Bill.

The motion was agreed to. » | i

The Hox’sLe Mr. Hoge also moved that the Bill be considered for settle-
ment in the form recommended by the Select Committee.

The motion was agreed to.:

The Hon'BLe M. Hoca then moved that the Bill be passed ; and in doing
so said that the Bill consisted of but one section, which gave power to the
Lieutenant-Governor to revoke & botler certificate already granted, or to be
granted, on the ground of the incompetency of the person who had charge of the
boiler to carry on his duties as such. The Select Committee, in order to provide
against the too arbitrary exercise of the power by such officer as the Lieutenant.
Governor might delegate in that beha})f, provided that an appeal might be
made to some officer appointed by the Government; and if he thought the man
was competent, he was authorized to issue a certificate, and then it would be
competent to the officer who had charge of the working of the Act either to

*grant a certificate or t» allow a former certificate to remain in force.

The motion was agreed to, and the Bill passed.

SURVEYS AND BOUNDARY MARKS.

The Hon’BLE MR. Dampier said he had the honor to move that the Bill to
rovide for the survey of land and for the establishment and maintenance of
goupdary-marks, which had been for some days in the hands of the mewbers,
be read in Council. In asking leave to introduce the Bill, he had mentioned to
the Council that much of the value of the survey operations in Bengal had been
lost owing to the boundaries not being secured by marks on the ground after
they had Been ascertained and laid down by the survey officers; and sometimes
after, in the process of the survey, they had been settled after much dispute
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For many {lears the Supreme Government had pointed out to the Government
of Bengal that the provinces under its administration stood alone in thaf respeot ;
that in all other provinces boundaries were secured by boundary-marks; and
that the charge for erecting and maintaining them fell upon the land. The
survey officers had long insisted upon the erection of boundary-marks as a
necessary measure for the benefit of the landed classes, and the Government of
Bengal was entirely in accord with the Supreme Government in the opinion
which'had been expressed: firsf, that it was a great waste of power making
these surveys and letting the results of them be lost by not securing the
boundaries by marks; and, secondly, that the expense of erecting and maintain-
ing the boundary-marks should fall on the holders of land.

It having been decided to introduce a Bill to supply the want, the
opportunity had been taken, in the second Part of the Bill, of declaring the
power of t 1 Government to order a survey to be made—either a general survey,
as of a distriot, or a special survey, as of a tract of country, such as that now
being carried on in the dearahs south of Goalundo for the identification
.of property, or such as was required in different parts of the country for
irrigation é)urposes. Clauses empowering the Government to order such
surveys had been introduced, because there had been a.doubt whether the law,
as it now stood, did expressly suthorize the Government to undertake such
surveys for any pm:iposes except those of a revenue settlement. The clauses
now proposed would do away with any doubt on this point.

The third Part of the Bill provided for the erection of boundary-marks.

It had always, in making a survey, been mnecessary to have tempo
boundary-marks. The civil revenue officer first ascertained the boundaries, wg;g;
the professional surveyor following him was to survey, and it was necessary, uutil
they had been surveyed, to secure the ‘recognition of them by the erection’ of
petty mounds of earth,—works not of an expensive nature, but in regard to which
the co-operation of the villagers and the people about the land was required.
Sometimes, where the survey was unpopular, in consequence of its object not
being understood, much cfiﬂiculty had been caused by the removal of the
temporary boundary-marks, the people destroying at night what had been set
up in the day. That difficulty had been felt in Behar in the survey operatiens
now going on there in connection with the irrigation works, Such mischievous"
proceedings could not be tolerated, and the Bill contained provisions which’
would check obstructions of that sort being put in the way of survey officers.
Boundary-marks were, under the Bill, divided into temporary marks, which were
required to be kept up until the survey was completed, or until permanent marks
were erected, and permanent boundary-marks. The provisions of Part 1II
had for their object to enable the Collector to get the temporary marks erected
as easily and as promptly as possible with the assistance or by the agency of
the local holders of land. They were to the effect that the Collector might

upon any occupant to erect such marks as were necessary, and to

tain and keep them in repair until the completion of the survey, .or
unfil the erection of permanent boundaty-marks. Practically, in any particular
length of boundary the Collector would call upon the man who had the
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test influence in the locality and the greatest command of the necessarly

abour and materials. The use of the term ¢ occupant” was in order to enable
the Collector to call upon even a well-to-do t?rot to put up temporary boundary-
marks. If the ryot happened 'to be locally the most influential person as
regards any particular Rang-bh of boundary, then the Collector would call
upon him rather than upon the absent zemindar, who was perhaps only an
annuitant upon the land.

Then, again, on the survey being finished, the Collector might call upon the
occupant to put up permanent boundary-marks. As the Bill stood, it provided
that the expense neither of the temporary nor of the permanent boundary-marks
should rest eventually on the person who had been required to erect them. It
was to be refunded to him ; and the Select Committee, to whom the Bill would
be referred, might perhaps think it proper to go further and to provide for
an advance being given to the occupant, so that even in the first instance the
expense might not fall upon him.

The Bill, as it stood, provided that, as soon as the occupant had put up
either temporary or permanent boundary-marks, he was to give to the Collector
a Bill for the amouyt of expenses incurred, and the Collectcr, after satisfying
himself that the charges were reasonable, was to pay the amount. As soon as
the Collector had ascertained the whole cost of the boundary-marks put up by the
occupant in any convenient tract of country, or the amount he had himself
disbursed in that behalf, if he had himself erected the boundary-marks, he would
proceed to assess the cost upon the different estates, including the lakhiraj
tenures, within which any lands had been distinguished by marks, proportion-
ately to the interest which each had in the boundary-marks put up. In making
this assessment, much must of course be left to the discretion of the Collector;
everything would depend upon the circumstances of each case.

Having assessed the sum which each estate was bound to pay to refund
the Government the cost of erecting the boundary-marks, the Collector
would proceed to aliot the sum so assessed on each estate amongst those
who held permanent tenures therein superior to those of occupancy ryots,
and the zemindar, who was bound to pay that lump sum to the Government,
would have the same powers given to him for recovering the quota due to him
by the different tenure-holders as he had in respect to the recovery of rent
from them.

The exact mode of assessment upon the tenure-holders was a difficult
question; so difficult, thet it seemed to Mr. Dampier impossible to lay down
any general rule upon the subject. It appeared to him that the Collector who
knew the locality would be the best judge as to what would be a fair proportion
for the tenure-holders to pay according to the situation of the tenures them-
selves. In some cases it wouﬁi be simple enough : for instance, where a zemindar
had let his whole estate in putnee, and the putneedar again let in durputnee, the
latter was obviously the man upon whom the chief expense should fall,
and not the zemindar or the putneedar, who would probably, however, have to
pay a trifling amount, as representing the contingent benefit they derived in
virtue of their position as annuitants upon the estate. But other cases would

The Hon'ble Mr. Dampier.



1875.] Surveys and Boundary Marks. 129

not be so simple : for instance, the-adjustment of the proportions ayable respec-
tively by the holder, on the one hand, of a small tenure, of which the boun ary
marched for some length with that of the mouzah or estate, which boundary
was therefore actually demarcated by the boundary-murks of the mouzah,
and on the other hand by the holder of a tenure which was situated in the centre
of the mouzah, and which, therefore, received a less direct benefit from the erection
of the boundary-marks. ‘

The fifth Part of the Bill provided that the Collector, if he came across
boundary disputes in the course of his survey, should have the same power
of deciding such disputes as he had in cases of settlement ; and not only would
he have such powers if he came across a case of disputed boundary in the
course of a survey, but also if, where the boundaries had once been marked,
a dispute arose in consequence of the marks having become obliterated, the
Collegtor might, of his own motion, call upon the partics concerned and
say—*‘‘ We have once decided this boundary and secured it by wmarks, but you
have allowed those marks to be obliterated ; we shall again identify the boun-
dary and you must again erect marks.”

He would next notice the provision contained in section 32. Under the
general law of limitation, when an award wasmade by the revenue authorities in
the course of a settlement (survey officers professed to act under setttlement
powers), the parties aggrieved need not bring their civil suit to reverse the award
of the revenue officer until three years after the date of the award. The result
was frequent alterations in survey maps and records of property after they
had been completed, and was productive of much inconvenignce, which was
brought prominently to the notice of the Government by the Board of Revenue.
After consideration and discussion, the Lieutenant-Governor for the time being
decided that six months would be a sufficient time to allow for the institution
of a civil suit to reverse the award of a revenue officer. It might be objected
that this Council had not that power in regard to the law of limitation ; but
Mr. Dampier thought that if hon’ble members who felt a doubt upon the sub-
ject would look into the Limitation Act, they would find that there was specially
reserved the pewer to make special limitations in special cases.

The last point that remained to be noticed was insection 36. The S8upreme
Government was very decided that the operations now being carried on in
Midnapore should be made permanently useful by the erection of boundary-
marks, and they agreed to advance themoney necessary to erect boundary-marks,
pari passy with the survey in the field season just Il)-;ast, on the distinct
understanding that provision should be made in the Bill which was to be
introdueed for the recovery of the amount so advanced in accordance with the
practice of other provinces. '

He would repeat what he had said in his previous speech, that there
was no idea of going over the old ground which had been already surveyed
for the purpose of putting up boundary-marks. It was a great pity that
boundary-marks had not been put up ; but to go over the old ground again for
this one purpose would do more harm than good. Therefore this Bill
would only at present come into practical effect in Midnapore, in the survey of
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which there were about two seasons’ work left, and in the dearahs below
Goalundo now being surveyed, and probably it would be used for the irrigation
surveys which were being carried on in Behar; and #lso when the Govern-
ment had a resettlement of their own estates to make, as in Khoorda or in Orissa,
it would certainly cause the boundaries, when once ascertained and settled,
to be secured by marks. He was not aware that any other operations were
now immediately contemplated tq which the Bill would apply.

The Hon’sLe Basoo Kristopas Pan said there were three or four import-
ant points involved in this Bill : firstly, the erection of boundary-pillars;
secondly, the cost of erection and its apportionment ; thirdly, the recovery of the
cost ; and fourthly, the question of appeals. As regards the erection of boundary-
pillars, the hon’ble mover of the Biﬁ, both when he asked for leave to introduce
the Bill and on the present occasion, had clearly elucidated the necessity of
doing so: in fact the survey was incomplete without proper demarcation of
plots of ground by boundary-pillars, and it was to be regretted that this idea
was not carried into effect whilst the survey was going on throughout the
country. Practically, as had been pointed out by his hon’ble friend, the
benefit to be derived from this Bill would be limited to one district only, or rather
to one-half of it, namely Midnapore. The survey had been completed for the
rest of the province, and it would entail enormous cost if the work were to be
done over again. The survey operations, as the Council were well aware, had
been very expensive, not only to the Government, but to all classes of the
people interested in the land, and the re-survey of the country could
not therefore be carried out without calling into being the many evils which
flowed from the first undertaking. But where the survey must be made,
it was certainly desirable that demarcations should be effected by the erection
of boundary pillars: in fact, the erection of such pillars formed part and
parcel,. as it were, of the survey system. At the same time he should observe
that the benefit expected from this Bill could not be realized in all cases: for
the minute and frequent sub-division of property in this country was a great
obstacle to the permanency of land-marks. What might be considered perma-
nent marks to-day, might in five years have to be changed in €onsequence of
change of ownership in the same property by the natural operation of the:
Indian law of inheritance. This was particularly the case with small holdings
which were not hampered by a cumbrous })artition law. As regards large
estates, partitions were not so frequent, simply because the bwéwarrak law was
an almost insuperablo obstacle in the way; but this obstacle would to a great
extent be removed by the proposed simplification of the durwarrak law. Never-
theless the object of the Bill was good; demarcation of lands by boundary-

illars would be beneficial, and, he hoped, would prevent the frequency of
undary disputes, which at one time use to flood our Courts.

- The next point was as to the cost of the erection of boundary-pillars.
He confessed that opinions differed on that point. It was urged on one side
that the survey was an imperial work ; and as the demarcation of lands by the
erection of boundary-pillars formed a part and parcel of that work, the State
ought to bear the cost of such demarcation and erection. On the other side

The Hon’ble Mr. Dampier.
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it was argued that the landholders benefited by the demarcation, and therefore
it was but right and proper that they should pay the cost. He submitted that
much might be said on both sides of the question. It was true that in all
other provinces save Bengal the cost of demarcation was paid by the land-
holders; but because the Government followed a different principle in other

arts of the country, it did not necessarily imply that that principle was right.

t should be borne in mind that the State as landlord was interested in knowing
how the lands were distributed, and that therefore it ought to bear the cost of
demarcation. In private estates in Bengal the zemindar had no power under
the law to levy the cost of a survey from the ryots, and the reason was obvious—
it was the interest of the zemindar to see how the lands were distributed and
parcelled out. Private landholders were undoubtedly interested in the demar-
cation of the land by boundary-pillars, but the Government was also similarl
interested. When estates were sold for default of payment of revenue, if
there was not this demarcation of land by boundary-pillars, the new purchaser
was put to great difficulty, and the Government was bound to point out to him
the land which it had sold. If the Government failed to identify the estate, the
sale would become void. He believed there had been some cases of small
estates in which the Government could not identify the land, and that con-
sequently the sale became null and void. Then, again, in the case of the
dearah lands or alluvial lands, the Government was equally interested as
the private ' landholder. In cases of the formation of chur land, the Govern-
ment had a right to make a fresh assessment; the zemindar also could
claim an abatement of revenue where the land was washed away. It not
unfrequently became a matter of dispute between the Government and
the private landlord inidentifying lands so washed away or so newly formed.
It was consequently the intcrest of both in this wise to see proper boundary-
marks put up and maintained for the purpose of future identification of the
lands, and it was therefore equitable that the ocost should be distributed
between the private landlord and the Government.

Then the Bill provided that tenure-holders and other ryots having beneficial
interests in the land ought to be made to contribute to the cost of the erection
of boundary-pillars. The provisions of this Part of the Bill had been taken
from the Embankment Act. Now in the case of embankments, the benefit from
such works to parties beneficially interested in the land could be distinctly
defined, but he did not think that in cases coming under this Bill the benefit could
in all cases be so distinctly traced and described. He admitted that where an
entire estate had been let out by the zemindar in putnee, and by the putneedar in
durputnes, and by .the durputneedar in seputnee, and so on, the under-
teniure-holders ought to be made to contribute, because the zemindar and the
sub-tenure-holders (except the representative in the last degree) were in such cases
mere annuitants; but it was a question for consideration whether all persons,
having a beneficial interest in land, however their holdings might be situate,
shoulg be made to contribute, though they might not derive any direct b.eneﬁt
from the erection of the boundary-pillars, or though the benefit might be infini-
tesimal—perhaps more imaginary than real. As hon’ble members were aware,
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the survey had been made estate by estate, or mouzahwaiy. Now there might be
numerous tenures or holdings comprised within the estate or mouzah ; it might be
necessary t0 erect boundary-pillars at the junctions or borders or ‘parting lines,
or where the lands of one estate might be dovetailed into those of another ; the
only tenures or holdings which might be benefited by the erection of the
boundary-pillars would be those which would lie near the boundary line. Would
it, under such circumstances, be fair and just to tax all holdings of a permanent
nature alike when the bensfit derived was not alike ? Those whose lands abutted
upon the boundary line were directly interested in the establishment and main-
tenance of boundary-marks, whilst those whose lands were far away from the
boundary-towards the centre of the estate or any other part would have little or
no interest in the erection of the boundary-marks. It was therefore worthy of
consideration whether all persons having & beneficial interest in lands in the
estate so demarcated should be made to contribute. Moreover the rule of propor-
tion laid down in the Bill did not seem to be clear. The hon’ble, member said
that it was a difficult subject, and he therefore proposed to throw the task upcn
the Collector. That officer being upon the spot, would be in a better position to
adjust the proportion of interest of the persons benefited by the erection of
boundary-pillars. He did not deny the truth of this; but he thought the
Council ought to consider whether all persons should be taxed for a work the
benefit of which they did not share alike, and whether it would be right in
principle to leave it to executive officers to vary the rule of proportion according
to theiwr varying judgment.

With regard to the recovery of the cost, he observed that it was
proposed to recover it as an arrear of revenue, and to authorize the sale
of &e estate for default in payment. He submitted that it was not proper
or reasonable to proceed at once against the land in case of default of
payment of such demands as these. If the moveable property of the debtor
was not sufficient to satisfy the claim, it would then be right to proceed
against the land. His Honor the President was aware how tenderly the land was
dealt with in northern India, but here, BABoo KrisTopas PAL regretted to say,
an opposite feeling cf;revailed. Almost every demand of Government was convert-
ed into a revenue demand, and the land was sold outright for default. He
would therefore suggest, for the consideration of the Select Committee, whether
it would not be better to treat this as a State demand and recover it under the
certificate procedure,: in the same manner as the Council had lately enacted for
the recovery of famine advances. It might be easily imagined that the moveable
property in cases coming under the Bill would generally be sufficient to satisfy
the demand ; but if it was not sufficient, then the land might be sold ; but he
held that it was a questionable policy to sell the land primarily to satisfy
& demand which was not, strictly speaking, a revenue demand.

With regard to the question of appeal, he confessed he was not in favour of
s maultiplicity of appeals, and he entirely went with the hon’ble mover of the
Bill in reducing the number of appeals in respect of boundary disputes. At

nt two appeals were allowed, but under this Bill only one appeal would

allowed from the Collector to the Commissioner ; but he was sorry to observe

The Hon'ble Baboo Kristodas Pal.
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that the Board of Revéaue, to whom a second appeal lay, had been deprived of
the general power of superintendence and control in proceedings connected
with decisions upon boundary disputes. He was of opinion that this general

wer of control and supervision should not be taken away from the Board. He
would not-certainly allow parties to appeal to the Board as a matter of right,
but leave it optional with the Board to exercise the power in those cases in
which they might think fit. There might be cases of peculiar hardship in
which the Board might think fit to interfere; but under section 36 the Board
would be precluded from exercising such a power.

As for the limitation of time, he observed that the Board of Revenue were
divided in opinion. Mr. Money held that it would be amply sufficient to give
parties dissatisfied with the decisions of revenue officers in oundary disputes
six months’ time within which to institute a suit in the civil court; whereas
Mr. Campbell, the other Member of the Board, thought that one year ought to’
be allowed. He was inclined to support the view taken by Mr. -Campbell.
Basoo KrisTopas PaL thought six months too short a time, and that it would
be quite sufficient to reduce the present period of three years for the
institution of a civil suit in a boundary case to one year, as suggested by
Mr. Campbell.

The Hon'BLE Mr. DamrIEr said the first point he should notice of those
which had been brought forward was the argument that the demarcation as
well as the survey was a matter of imperial interest, and therefore the expense
should fall upon tho Government ; or, to substitute another word, upon the general -
tax-payers rather than upon the landholders. Now, he thought there was a
distinction in this respect between the general survey and record of the allot-
ment of the land to the different estates to which it appertained on the one hand,
and on the other the demarcation by boundary-marks on the ground of those
estates and other local divisions of land which came under such survey. The
former process was certainly a matter of general interest and of general statis-
tical ut'Sit , which gave it an imperial character. For instance, the record of
the distribution of the land in Tirhoot among estates and proprietors
would be a matter of interest to the statistician, not only in Tirhoot, but
in Chittagong; whereas the securing the boundaries between the different
estates and tenures on the ground was a question of purely local interest: it
concerned only the local landholders. And so it seemed to him that theic
was a distinction between the character of the survey operations and that
of the operations for securing boundaries on'the ground, which fully justified
the cost of the former being treated as an imperial charge while the expenses
of the latter were localized.

The hon’ble member who spoke last had next said that tenures within an
estate might be very differently affected and interested in the demarcation of
the particular portion of the boundary of the estate; that one tenure might be
situated at the heart of the estate at a distance from the boundary, another
might abut on the boundary, and therefore in the demarcation of that portion
of the estate, the boundery would be pre fanto a demarcation of the tenure
itself. Mr. DampiER Was not quite certain that he understood his hon’ble friend,
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but he seemed to say that for these reasons the holdors-of tenures should not
be made to contribute to the expense of erecting hougdary-marks. If the
hon’ble member’s meaning was so, Mr. Dampier could not follow the argu-
ment at all. All that had been said seemed to him to point {v the conclusion
that the greatest latitude must be given to the authority who was in
the best position to make a fair assessment with reference to all the local
circumstances. If one tenure might be situated on the boundary of an
estate, and @nother at some distance from it, towards the centre of the
estata, the officer making the allotment would find that the holder of the
tenurt #ituated om the boundary of the estate was much more benefited and
interested in the erection of tﬁe marks, and ought therefore to bear a higher
protpi]otzi of the expense than the owner of the tenure situated in the centre
of theestate. But 1t seemed to MR. Dampier that no central authority could
'possibly lay down rules for these matters. If the Select Committee could devise
any lines ‘to guide the Collector in the apportionment of the expense, he
should not oppose such lines being introduced in the Bill; but he thought it
would be found practically impossible to do so.

The suggestion made that the recovery of these expenses should be dealt °
with, not as arrears of land revenue, but as demands due to the State,
Mg. Dampier thought was worthy of consideration by the Select Committee,
and he should be fully prepared to consider it there.

Then the hon’ble member did not approve of the Board’s right of super-
vision being withdrawn in cases of boundary disputes. The principle upon
which the Board acted %f}nerally, where a discretional power of supervision
was given, was this. here the order of the revenue authorities was final,
a8 in cases of butwarrah, the Board always went carefully into objections and
looked into the case with a view to correcting any defzcts which they might
discover ; but where the award of the revenue authorities was only provi-,
sional, and where the law provided a remedy in the Civil Court to upset that
award, the Board were less willing to interfere. Whatever the Board might do,
or might not do, a dissatisfied party would still be sure to go to the Civil Court
ultimately, and therefore in cases of that description the Board generally refused
to interfere with the quasi-judicial award of the Collector and Commissioner.
The Bill followed the same principle. ,

As to six months being too short a period to allow for the institution of a
civil suit to contest the award of a revenue authority, he had in this matter
followed the recorded decision of the Lieutenant-Governor for the time being,
who passed an order that when a Bill was brought in on this subject, the period
of six months should be adopted as the limitation of time for the imstitution of
a civil suit. Personally Mr. Dampier was inclined to agree with the hon’ble
gentleman that one year would be a more proper time to fix. The Select Com.-
mi&tee would probably consider the point, and would come to a proper
finding.

Tgl‘xe motion was then agreed to, and the Bill referred to a Select Committee,
:}t:nsiating of .the Hon’ble Mr. Schalch, the Hon’ble Baboo Kristodas Pal, and

e mover.

The Hon'ble Mr. Dampier.
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REGISTRATION OF JUTE WAREHOUSES.
Tre Hox’sLe Me. Hoae presented the further report of the Select Com-
mittee on the Bill to amend the Jute Warehouse and Fire-brigade Act, 1872, and
moved that it be taken into consideration in order to the settlement of the

clauses of the Bill.

The motion was agreed to.

The Hon’BLE M. Hoge also moved that the Bill be considered for settlement
in the form recommended by the Select Committee.

The motion was agreed to.

Section 1 was agreed to.

Section 2 having been read— :
The Hon’sLE BaBoo Krisropas Parn moved that in clause (7) of sefion 2,

below the-figures ‘ 250,” the figures  200” be inserted. This point, he s&rd, was
considered in Select Committee, when some of the members werc of opihion that
the present minimum rate of fee was quite low enough. But there was a differ-
ence of opinion, and he therefore thought fit to give notice of the amendment.
He submitted that the present minimum was too high. It was not needed for
purposes of revenue, because the working of the Fire-brigade Act for the last
two yoars had left a surplus of nearlr Rs. 60,000 : on the other hand, 1t pressed
very severely and unnecessarily on the proprictors of small warchouses. It wus
urged that the lowering of the minimum rate of fece might encourage the
establishment of small jute warehouses, which would be a source of danger
to lproperty in their vicinity; but he believed that the rules for the grant
of licenses contained in section 7 would prove sufficiently discouraging to the
establishment of small warehouses, and the Justices would have sufficient
discretion in licensing places for the storage of jute. So, all things considered,
he thought that the minimum rate of fee was too high, and would therefore
propose to reduce it to Rs. 200.

The Hon’sLe Mr. Hoce said he was decidedly opposed to the amendment
proposed by his hon’ble friend. The objection to the present minimum rate was
that it gressed too severely on small warehouses. lic¢ submitted that it
was not desirable, especially now, when we were relaxing many of the restric-
tions which had hitherto hampered the jute trade, to allow small warehouses
to exist in the Native part of the town. 1fa jute warehouse was not sufficiently
large to enable it to afford to pay the minigrum fee of Rs. 250, he thought 1t
ought not to be allowed to be used for the purpose. Wo wished to restrict the
trad® to large warehouses and properly constructed buildings, and on that
ground it"appeared to him that a fee of Rs. 250 was by no means too large.

The Hon’sLe Mr. ScaaLch said he fully agreed with the hon’be mover of
the Bill. A He considered that all warehouses of the class which would apply for
a licensé of Rs. 200 would be a source of great danger to the town, and he
would certainly wish to see houses of that kind exeludeg from the town. There
was ample space in the vicinity of the town for the establishment of warchouses
of this ci’escnption, where they were not so much a source of danger, and where
the minimum fee at present was Rs. 150, and where also he saw a further
rmendment, to be proposed by the hon’ble mover, would enable the Municipal



136 Registration of Jute Warehouses. [March 6,

Commissioners to reduce it to Rs. 100. It was better that houses of that _class
should be driven from the town and confined to the subgrbs, where the risk to
valuable property was not so great.

The Hon’sLe Mr. RevNoLDs said he did not think it was a matter of great
importance whether the minimum fee were fixed at Rs. 250 or at Rs. 200; but onthe
whole he thought it better to adhere to the present ra%é of Rs. 250. Itappeared to
him that the tendency of the diminution of the minimum amount would be to
lower the character of the buildings used as warehouses. It might be said that the
Justices were at liberty to refuse a license to a building not constructed on the
conditions epecified in the Act ; but he would appeal to the hon’ble mover of the
amendment whether the exercise of that discretion did not place the Justices in
an invidious position, by calling upon them to refuse a license to a building the
construction of which the action of the legislature had encouraged by the
reduction of the minimum amount of fee.

There was one other matter as to the minimum fee on which he thought
the Bill was liable to misconstruction. By the 7th clause of section 2
provision was made for the imposition of four specific rates of fee for the
grant of licenses, and in a subsequent part of the section it was provided that
the Justices might alter the amount of fee to be paid—

[The Hox'sLE MR. Hoco explained that that provision would be modified by
an amendment which he intended to propose.]

The Hon’BLE ME. REYNOLDS expressed himself satisfied with the explanation.

The Hon'BLe Mr. Hoce saild he was going to suggest that in the
concluding clause of this section, after the words ¢ amount of the fee,” should
be inserted the words ¢ in accordance with the rates hereinbefore mentioned.”
As it now stood, the Justices might think that they were at liberty to alter the
rates to other rates not in accordance with the rates fixed by the section;
and although he was advised that the clause as it stood was hardly open to
that construction, it was wise to remove all possible misapprehension by intro-
ducing the words which he had suggested. That, he thought, would meet the
objection of the hon’ble member who had last spoken.

The Hon'sLe: BaBoo Kristopas Pav said the objection taken to his
amendment was simply this, that the lowering of the fee would encourage the
establishment of small jute warehouses—an objection which he had anticipated
in his opening remarks. He begged to point to clause 3 of the section’ under
oonsideration, which sufficiently provided against the establishment of ware-
houses of the class to which they were referring. That elansd provided
that space should be reserved on land appertaining to" the jute warehouse
for the loading and unloading of carts. That provision could not be
complied with by the proprietors of small jute wagehouses; it weuld be
incumbent on the Justices to see that warehouses were provided with sufficient
space for loading and unloading, and the amendment could not therefore be
said to have a tendency to encourage the establishment of small warehouses.
Strictly spesking, if the lowering of the fee were carriell, it would only apply
to the small warehouses which now existed; and as i was not the object to
suppress these, he did not see vn what principle of justice the benefit was
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denied to them, if it was admitfed that these small warehouses were not
sufficiently remunerative to enable the owners to pay a fee of Rs. 250. It was
true that they did pay the foe at present, but it pressed severely upon them;
and he thought that in justice to the proprietors of small warchouses the foe

ought to be reduced.
The Council then divided :
Aves—4. Nogs—8.
The Hon'ble Nawab S8yud Asghar Al The Hon'ble Mr. Brooks.
5 »  Baboo Kristodas Pal. . » » Baboo Juggadanund Mookerjee.
a5 »s  Mr. Dampier. " e Mr. Hoynofds.
; »  The Advocate-General. i i Mr. Hogg.
" 1 Mr. Schalch,
» The President.

The motion was therefore negatived, and the section was passed with the
amendment referred to by the Hon’sLr Mg. Ioge. |

Section 3 having been read—

The Hon’BLE Basoo Krisropas PaL proposed to withdraw the next two
amendments in his notice. . :

The How'Bie Mr. Hoee said he thought it would be desirable for the
hon’ble member to proceed with the next amendment of whick he had given
notice, and which was—

“'Phat in section 3 the following words be added :—

“The Justices may from time to time, as they mey think fit, at a special meeting, alter
the amount of annual fee, to be paid in respect of any jute warehouse for which a license has
been heretofore granted.”

The Justices, according to the present Act, would have that power with
regard to licenses hercafter granted; but as that section would not, he was
advised, have retrospective effect, it was necessary in section 3 to add words to
the same effect as in section 6, as that would enable the Justices to revise the
rate of fee when imposed on existing warehouses. He would therefore adopt
the amendment of his hon'ble friend, adding to it the words *in accordance
with the rates heretofore specified” after the words ¢ amount of annual fee.”

The Hon'BLE BaBoo KrisTopas Par then moved his amendment with the
addition suggested by the How'sLe Mz, Hoga.

The motion was agreed to.

Sections 4 and 5 were agreed to.

Sectidn 6 having been read— .

The Hou’nmnﬁfaoo Kzistopas PaL said if the hon’ble member in charge
of the Bill was willing fo reduce the fee in the suburbs, he would move the
next amendment ataiing in his name, namely that in the second paragraph
of section 6, the"words “and fifty,” wherever they occurred, be omitted.

The Hox'sLe MR. Hoca said he saw no objection to this amendment, as
the objection which applied to small warehouses in the town could not be
urged with the same force as regards the suburbs, more especislly as the
Municipal Commissioners, of the suburbs had asked to be allowed a latitude in
granting licenses at fixed fees.
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The Hon’sLE Basoo Juaeapanunp Mooxersee thought a discretion should
be given to the Municipal Commissioners of the suburbs, and if the amend-
ment was carried, he believed it would be in accordance with their wishes.

The motion was agreed to.

Sections 7 and 8 were agreed to.

Section 9 having been read—

The Hox’sLE BaBoo Kgistopas Par, moved that the following words be
added to the section :—

“ Provided that there shall be no double conviction in respect of the same matter both
under this and the last preceding section.”

His object in moving this amendment was that no two persons should be

nished for the same offence. He thought it would be quite sufficient for the
purposes of this Jaw if one person were fined for the offence committed,
whether he were the occupier of a warehouse, the owner, or any person
who infringed the conditions under which the license was granted. This pro-
vision was rendered the more necessary by the section of the Bill which
declared that where a warehouse was let out in portions, the owner should,
for the purposes of the Act, be considered to be the occupier. In such cases the
occupier might infringe the law, and the owner might have no‘control whatever
over the occupier’s actions. If, however, the Justices could fix the responsibility
on the occupier of the particular portion of the premises in which the offence
was committed, BaBoo Kristopas PAL did not think it would be consistent
with justice to (f)roceed against the owner. But if the occupier could not be
got at, it would be reasonable to prosecute the owner and punish him. Take
another case; a coolie smoked, ané) he ought to be punished for the offence he
committed. Basoo Kristopas Pan did not seco why the owner of the ware-
house should be punished for the commission of acts which were not strictly
under his control. If there was any neglect on the part of the occupier or the
owner, there was provision for the cancellation of his license. He believed the
object of the Bill would be sufficiently attained if one person, either the owner
or the occupier, or any other person convicted of infringement of the law, were
punished ; but to say that two persons should be punished for the same offence,
was not a provision that cqulg be considered sound and equitable.

The Hon’sLe Mr. HoGe said he was not prepared to accept the amend-
ment. He thought the hon’ble member had in a measure misapprehended the
bearing of the section. It was not intended by either section 8 or section 9 to

unish the owner.. By scetion 8 the person punishable was distinctly stated to
Ee the occupier, and the object was to guard the qwner from the vexatious
prosecutions to which he had hitherto been subject. According to the sections
as they stood, the occupier was rendered liable to punishment and also the

erson who actually infringed the law. Mg. Hoge did not see that it was at all
inconsistent that the occupier, who had the management of the property, should
be held responsible for the primary control of the establishment under his
charge, and that the person who had actually infringed the law in consequence
of the lax management of the occupier, or in opposition to his direct orders,
should also be liable to punishment. In that we followed the principle of
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the Penal Code, where the person actually committing an offence and the
abettor were both liableto be punished. A similar provision was to be found
in the law for the prevention of gambling. Under that law the owner of the
ing-house was held liable for allowing gambling to go on in his house, and
e persons engaged in the gambling were also liable to punishment. Mz. Hoea
therefore trusted the Council would not relieve the occupier from the very
proper responsibility imposed upon him by this, section. It was the respon-
sibility of controlling his establishment in accordance with the law passed by
this Council ; nor should they relieve the person actually infringing the law
from being liable to punishment for the offence committed by him. ge thought
that if his hon’ble friend had examined the sections carefully, he would have
seen that it was not intended to imf)ose a penalty on both the owner and the
occupier, and he would then, ir all probability, not have brought forward this
amendment.

The HonN’sLE Baoo KrisTopas PaL said that, in reply to what had fallen
from his hon’ble friend (Mr. Hogg), he would point to the concluding words
of section 4 of the Bill, which were as follows :—

“If any jute warehouse is let out in portions, the person so letting it out and entitled
to the rent Bﬁnll, for the purposes of this Act, be deemed to be the ocoupier.”

He had referred to cases coming under that provision. Here the owner
was deemed to be the occupier; and as his hon’ble friend had observed that
the owner had very little control over the occupier, the responsibility should
not be fixed upon him; but where the occupier could not be got at, the owner
ought certainly to be held liable. BaBoo Krisropas PaL would not relax the
provisions of the Bill in the slightest degree, but would only ask the Council
to ¢onsider whether it was equitable to provide that more than one person
should be punished for the same offence.

The motion was negatived, and the section agreed to as it stood.

Section 10 was agreed to.

On the motion-of the Hon’sLE Mz. Hoae the following words were added
to section 11, in order to guard against acts already done being interfered
with by that section :—

“Except asin this Act expressly provided, nothing in this Aot contained shall affeci
anything done under the Jute %arehouse and Fire-brigade Act, 1872.”

"The rest of'the sections, the schedule, and the preamble and title, were
agreed to. ’

On the motion of the Hon'BLt Mr. Hoca the following words were added
to section 6:—

*For which a license has been heretofore, or for which & license may hereafter,. be
granted.”

The HoN’sLE M. Hoee said that as this Bill had been some time before
the Council and also before the public, he would, with His Homor the
President’s permission, move that the Bill be pessed as it had been settled in
Council that day.
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L

His Hoxor THE PresiDENT said that as thisBill had been twice before the
Sélect Committee, and as its terms had been very 'carefully considered Bg the
Council, he thought there could be no objection to the Bill being passed that
day, if it were the pleasure of the Council to do so.

The motion was carried and the Bill passed.

The Council was adjourned to Saturday, the 13th instant.

Saturday, the 13th March 1875

Present:
His HoNorR THE LIEUTENANT-GOVERNOR OF BENGAL, presiding.
The Hon’ble V. H. ScmaLcH,
The Hon’ble G. C. PavL, Acting Advocate-General,
The Hon’ble Rivers THoMPSON,
The Hon’ble H. L. DampIER,
The Hon’ble Stuart Hoga,
The Hon’ble H. J. REYNoLDs,
The Hon’ble BaBoo JuGGADANUND MooRERJEE, RAr BAltADOOR,
The Hon’ble T. W. Brooxkes,
The Hon’blec{}moo KrisTopas Par,
an
The Hon’ble NawaB Syup AsHGHAR ALrl DILER JUNG, C.8.1.

PARTITION OF ESTATES.

The Hon'sLe MR. Dawmpier moved that the Bill to make better provigion
for the partition of estates paying revenue to Government in the Lower
Provinces of the Presidency of Fort William in Bengal be read in Council. The
Bill, he said, had been prepared in accordance with the permission given by
the Council some weeks ago, and had been some days in the hands of hon’ble
members., He did not for one moment say that it had*been in the hands of
the members for the number of days necessary for the careful consideration of
its details. The nature of the Bill was suc{; that he should be obliged to tax
the time and attention of the Select Committee very much in regard to it. It
was a Bill of details, and contained many intricate points which had been the
subject of much discussion. He proposed, after the Biil should have been
referred to a Select Comraittee, to call the special attention of those officers to
it who were engaged in administering the butwarrah law and had had expe-
rience of its working, in order that they might give the benefit of their opinions
t6 the Select Committee. The Commuttees would then give close attention to
the clauses of the Bill, ¢nd he hoped by the end of the year to arrive at the
end of the journey on which the revenue officers had been travelling for the
last thirty years towards the amendment of the butwarrah procedure. It was
impossible for him to attempt to explain clause by clatse each of the changes
in the existing law which was made by the Bill, s0o as to be intelligible to
hon’ble members who were not familiar with the subject. He would therefore
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merely point out the main features of the changes which were proposed to be
made. Hesaid on a formerroceasion that the two objeets of the Bill would 'be
to expedite the procedure and to give a definite expression of what the legisla-
ture really intended on the numerous points which had been the subject of g;?xlbt
and litigation under the existing law.

Section 4 imposed two limitations on the right of applying for partition.
The firat of those limitations was that the applicant must be under engagement
to the Government for the ﬂayment of revenue; a recusant proprietor who had
refused to engage wouldwnot be entitled to apply for partition. That was one of the
points which had been under the existing law the subject of difference of opinion.
Then in the latter part of the same section it was provided that “ no application
for separation should be entertained the result of which would be to form one
or more separate estates, each liable for an annual amount of land revenuo less
than ten rupees,” unless the proprietor of such small share agreed to redeem his
revenue. This provision was new, or rather it was a return, to a small extent,
to the principle which was acted on years ago. It was found that estates in
Tirhoot and other districts were being so divided and subdivided under the
process of butwarrah, that in some cases the cost of the butwarrah was out of all
proportion to the value of the estate. If the process was allowed to continue,
these districts would be cut up into small holdings similar to those of the Sylhet
district. There was so much public inconvenience and expense connected with
this minute subdivision of estates that it was considered right to place a limit
to the extent to which it might be carried, and in doing so a very low limit had
been taken. Under the old law to which he referred, no estate could be created
by subdivision against which the revenue demand would be less than
five hundred rupees. But in framing this Bill he had kept much below
that point ; and the Bill imposed no restriction upon subdivision as long as no new
estate was created against which the revenue demand would be less than
ten rupees, and even then the prohibitiun was not absolute. Any one might
have a partition of an estate of which the annuul jumma was one rupee if only
he would agree to redeem the revenue by a capitalized payment calculated
at twenty-five years’ purchase.

The fifth seetton was intended to meet a practical difficulty which had
been often found to arise. A, the proprietor of an estate, alienated a specific
portion of it to B, with the express condition that B should pay annuall?'
one hundred rupees out of the entire Government demand for which A’s
entire estate had been liable. The contract was clear enough in both its
provisiong, and B acquired a right to those lands and none other, and he
undertook a liability to pay one hundred rupees a year, neither more nor less.
Under the butwarrah law as it now etood, when, by the course of time and cie-
cumstances, the representatives either of the seller or the purchaser found it to be
to their advantage to do so, they would come forward and claim a partition with
the obvious object of getting the sudder jummas and the lands of the respective
shares redistributed, so as to be in exactly the same relative proportion to one
another in spite of the express conditions of the contract. Mg. Dampier himself
believed that under such circumstances an applicant had no locus standi. He



142 Partition of Estates. [March 18,

himself should say to the applicant—** You have made a contract with stipu-

lations in it which are sucfx as to prevent the law being applied, and by

doing that you have precluded yourself from taking advantage of the

general permission which the law gives to divide estates.” However, under

the existing law doubts and questions were raised, and Section 5 was intended -
to make the matter clear. If a private contract stipulated for the anment of

such an amount of jumma in respect of the interest transferred as the Govern-

ment could not accept in view of the safety of the public revenue, then the

parties to such contract and their representatives would forfeit their right to

claim partition.

’l&en followed some procedure sections, of which the main object was to
oblige persons to come forward with their objections promptly instead of hang-
ing back till the last possible day. When the Deputy Collector or Collector was
just about to close his proceedings and to send up the papers, in would come
the agent of one of the parties and meke objections, and then the whole
thing had to be re-opened. Very often that was done with the sole object of
causing delay.

A material change made by the procedure sections was as to .the
position of the Ameen. Under the existing law the Ameen had a definite
status: he was the recognized officer, with functions vested in him by law, and
especially he had.the function, after measuring the estate, of imitiating and
suggesting the mode of partition. It rested with the Ameen to suggest whether
the boundary between the new estates should be made to run from north to
south or from east to west, and to prepare the papers accordingly. This was a
great and most dangerous power to leave in the hands of an officer of that class,
and laid him open to almost irresistible temptation, for this point was often the
point of contention and importance in the proceedings.

Under the present law all these and many other important functions were
left to the Ameen ; but under the Bill the Ameen was reduced to the status of
& mere executive officer for the measurement of the land and preparation of the
detailed papers in accordance with the orders of tho Deputy Collector. The
direction in which the estate should be divided, and other matters of importance,
were to be initiated as well as settled by the Deputy Collector subject to the
approval of the superior revenue authorities. The Deputy Collector would
have to take as active a part in the conduct of the butwarrah as he now had
to take in a settlement proceeding for the assessment of the Government
revenue.

Section 16 laid down the procedure for parties making a geparation
amicably without the interference of the Deputy Collector, save so far as was
necegsary for the safety of the public revenue; and then there were a few
sections providing for the decision of any point arising in the course of
partition which the parties might wish to refer to arbitration.

Section 31 cleared up a doubt as to cases in which a person held neither
a joint undivided share in a whole estate, nor certain specific lands only out of
the estate, but & joint and undivided share in certain specific lands only. It
had been the subject of discussion and litigation whether a person so circum-
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stanced could apply for butwarrah: It seemed to Mr. Dampier that there was
no difficulty in carrying out such a butwarrah, and therefore he had provided
a section laying down that the owner of such an interest should be entitled to
artition.

d Section 32 related to the case of what were known as mushtarak lands,
where the proprietors of an estate, out of whom one or more applied for
butwarrah, helc{ certain lands in common with the proprietors of another estate, of
which no butwarrah was contemplated or desired. It was now considered that,
where there were such common lands, the fact of the proprietor of an estate
not under butwarrah having an interest in such land was sufficient to bar
the application for butwarrah of the other estate. That appeared to
Mr. Daupier and others to be an unnecessary restriction. At any rate, where
a fow fields only were held in common, it would be no great hardship on the
proprietors of the estate who did not seek a butwarrah to be obliged to submit
to a partition as regards those fields only.

ection 34 laid down a distinct procedure with regard to disputed boun-
daries. This and some other sections contained provisions barring persons
(even third parties) for ever from asserting claims if they did not do so while
the butwarrah was in progress. These provisions would require special atten-
tion from the Select Commuttee. _

He might mention here that the Bill as now presented to the Council
followed chiefly the draft made by Mr. Money two years ago, which again was
founded on the North-Western Provinces’ Butwarrah Act, passed about twelve
years ago for the very purpose of remedying the defects and supplying the defi-
ciencies of the Acts now in force in Bengal. That Bill was very carefully con-
sidered in the Council of the Governor-General, and passed for the North-Western
Provinces only. As this Council had just then been constituted, the Governor-
General’s Council would not make its Bill applicable to Bengal, considering
it more fit that the Local Council should deal with the matter as regards Bengal.

Section 35 also settled a point upon which there had been much discussion,
as to how the tenure-holder would be affected if a butwarrah took place of an
estate, one of the proprietors of which, while holding the estate in joint
tenancy, had crenteg a fasting tenure, such as a putnee or the like. Section 35
provided distinctly that such tenures would follow the share of the proprietor
who had created them, and would be confined to the specific land assigned
to the person who had created the tenure. The tenure-holder would have
no right to interfere in the lands assigned to other shareholders.

Section 52 was also to meet a practical difficulty, where a butwarrah was
found to be absolutely impracticable,—where there was a physical impossibility
in carrying it out. Un(rer the present law, a butwarrah proceeding once
formally instituted could not be got rid of without the consent of all concerned.
There was no procedure by which it could be struck off the file. The Section
of the Bill provided that when such practical difficulties arose, a butwarrah
might be struck off the file with the sanction of the Commissioner.

Section 61 vested the officer conducting the butwarrah with certain powers
as regards pronouncing upon the title to lakhiraj tenures, and other questions,
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which the Collector already exercised in the course of a settlement. It was
absolutely necessary that a Collector should have these powers in butwarrah
cases also, because at every turn some question might arise which it was
absolutely necessary to decide before the butwarrah proceeding could be
terminated. i

With these remarks he moved that the Bill in its present state be read in
Couneil.

The Hon’sLE Baoo Kristopas PaL eaid he believed he did not exaggerate
when he said that this was one of the most important Bills that had ever been
laid before this Council. It was a complex subject, still more complicated by
the cumbrous machinery of the law. A clear and interesting history of legis-
lation on this subject was given by the hon’ble mover of the Bill when he asked
for leave to introduce it. The partition law dated from 1793, the birth-yeur
of the permanent scttlement, and he might say of the reign of law in this
country. Modifications were mado in it from time to time, when the law was
as it were consolidated by Regulation XIX of 1814. That law had not been
since materially changed. 8light alterations were made in it by Act XX of
1836 and Act XI of 1838. Such had been the course of legislation on . the
subject. The working of the law had been most unsatisfactory. It had been
most harassing, dilatory, and expensive. The difficulties of the work had
arisen chiefly in connection with the apportionment of the Government revenue
to different parts of the estate sought to be separated. It necessitated elaborate
inquiries, and the Council knew well what a wide door it opened to chicanery,
corruption, and extortion. Not only was money squandered away like water,
but sometimes serious breaches of the peace were committed, and even blood
was shed. Years and years would elapse, and yet the battle of partition would
not come to anend. Ifthe law ever helped the strong to prey over the weak, it
did notam{ in this case: and, be it remembered, the fault did not lie with the
executive, but with the law. Sofar back as in 1848 a most vigorous protest was
made aguinst the present state of the law, as stated hy the hon’ble mover, by
Mr. Forbes, tho then Collector of Rajshahye, and since then the volume of
official opinion against it had gone on increasing. BaBoo Kristopas PaL
therefore hailed with pleasure the proposed Bill to amend and simplify the Maw
of partition, and he thought it could not be placed in better hands than in
those of his hon’ble friend, who possessed a rare knowledge of the working
of the revenue laws of Bengal.

A simplification of the law of partition would be in unison with the
improved 1deas of the people regarding the possession and management of
property. Many were the social advantages of the joint-family system in
vogue in this country ; but the modern idea of individualism, fostered by western
education and example, was sapping the foundation of that patriarchal state of
society. There was now a spirit abroad that each should take care of himself;
that each should employ his own talents, energies, and resources to the best
advantuge ; and that each should enjoy the fruits of his own capital and labour.
We did not feel called upon to discuss here the moral aspect of the question—
whether the changed feeling would make men more selfish and tend to destroy
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the many amiable virtues which the joint-family system undoubtedlv engen-
dered and fostered. But it could not be denied that socioty would greatly
gain by the dissemination of a spirit of sclf-reliance and enteiprise, which was
a natural sequence of the idea of individualism, struggling for mastery over
the native mind. The spread *of this idea was a broad social fact, which
nothing could gainsay and nothing eould resist; and it was therefore meet that
the legislature should second it by simplifying the law of partition.

The present Bill, as had been remarked by the hon’ble mover, was a Bill of
details, a discussion of which would find a proper place in the sittings of the
Select Committee. Too much care and attention could not be bestowed upon the
settlement and elaboration of those details. Many important and complicated
interests hinged upon the details of the Bill, and he was glad to receive the
assurance of the hon’ble mover that it would not be passed in haste. This
was only a preliminary stage of the measure, the object being to elicit public
discussion of its provisions.

The motion was agreed to, and the Bill referred to a Selecy Committee,
consisting of the Hon’ble Mr. Schalch, the Hon’ble Mr. Reynolds, the
Hon’ble Baboo Juggadanund Mookerjee, the Hon’ble Babno Kristodas Pal
and the mover, with instructions to report in six months,

The President dirccted that the Bill be published in the Gazefle in
English and in the vernacular.

MOFUSSIL MUNICIPALITIES.

The Hon’sLe Mr. Dampier applied to the President to suspend the Rules
for the conduct of business to enablo him to move for leave to bring in a Bill
to amend and consolidate the law relating to municipalitios within the terri-
tories subjoct to the Lieutenant-Governor of Bengal.

His HoNor THE PrrsipENT having declared the Rules suspend—

The HoN'BLE Mr. DaMpier then moved for leave to bring in the above Bill,
and in doing so, said he had just had to speak on a subject which was
terra incognita to such hon’ble members as were not engaged in the revenue
administration of the country. He now came to an old friend who was very
well known to the Council. In 1868, in asking leave to introduce the District
Towns’ Bill, he had recapitulated the history of municipal legislation i
Bengal from the carliest time; so that he need not inflict it upon the Council
again. He wounld take up the status which existed in 1868. Two laws were
then, practically speaking, in operation: one, the District Municipal Improve-
ment Act IXI of 1864 of this Council, and the other the Chowkeedaree Act XX
of 1856. The former of these laws was applicable, and was intended to be
applied, only to such towns as were really in the first class of advancement,
speaking from the Bengal point of view, such as sudder stations. The mode
of taxation in such municipalities was an advanced one: it was a percentage
on a careful valuation according to the probable sum for which each holding
would let, and the whole organization of the Act was in the same key. Con-
siderable powers were vested in the Municipal Commissioners, and it was
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assumed that they would take great interest m, and be capable of managing, the
affairs of their town. The other Municipal Act in currency at the time wds
XX of 1856. That was the Chowkeedaree Act. It did not affect to do more
than to provide the means for lpaying and controlling an urban police, as
contra-distinguished from a rural police, in such places as were just above the
line of agricultural villages. Anything which deserved the name of a town
required & special police organization superior to that which sufficed for country
hamlets, and that was given by Act of 1856. :

It provided a punchayet to assess the tax and look after the chowkeedars.
The Act just recognized conservancy by sa¥ing that if there happened to be
any surplus from the money raised, such surplus was to be used for conservaucy.
But it did not affect to provide for conservancy.

Thusin 1868 there was onlfr a Municipal Kct for first class advanced towns,
and a Chowkeedaree Act for places which were just above the rank of agricul-
tural villages. ;

But 1t was evident that between those two classes of places there lay
a wide belt, embracing towns which were so far advanced that the Chowkee-
daree Act did not meet their requirements, and which were yet not so
far advanced that they could be created full-blown Municipalities under
the District Municipal Improvement Aet. Sir William Grey’s Government
determined on the introduction of a law to fill up this gap; and Mg.
Daumpier had the honor of introducing and carrying through the Council
the Bill which became Act VI of 1868. By that Act the tax to be im-
posed was not upon a strict valuation of property, but it was the old
rough mode of taxation,—the mode which had been familiar to the people for
yeaxs, and which was in force under Act XX of 1856 : namely a tax according
to 3:5 circumstances and the property to be protected of the people liable to
the tax. Omne of the great objects in framing this law was that its provisions
should be elastic—that & town which was just a little more advanced than
those to which Act XX of 1856 was applicable might be brought under the
Distriet Towns’ Actasit was called, and in it the powers of the municipal body
might be very much restricted by the Lieutenant-Governor under the aut]'mrit'y
which the Act conferred upon him. As the municipal body became educated
in self government, more able to manage for itself and to run alone, the Act
enabled the executive Government to remove one restriction after amother,
and to give to it exfended powers, until the town reached the first grade
of those to which the Distriet Towns’ Act was applicable, and then the theory
was that the town would be promoted over the line and be placed under the
District Municipal Improvement Act, and would then become a full-blown
Municipality.

He thought that the”working of the District Towns’ Act had not been
unsuccessful : there had been no complaints against it save such as were
inseparable from all Municipal Acts. One proof of its successful working might
be gathered from the following figures :—In 1872 twenty-six towns were under
the operation of the District Municipal Improvement Act, and forty-four places
under the Chowkeedaree Act of 1856; wﬂile within the four years from the
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passing of the District Towns’ Act ninety-four towns had been brought under
1ts operation.

hile the District Towns’ Act and the District Municipal Act were
working side by side, they brought to-light new requirements—Munici-
palities under the higher Act wanting to adopt something which their
Act did not allow, but which they saw towns under the District Towns’
Act enjoy; and towns, on the other hand, under the Act of 1868 want-
ing to adopt something which their Act did not admit, and which the
District Municipal Improvement Act did provide. As an instance of the
first, several Municipalities under the higher Act complained that the system
of assessment on a strict valuation of {)roperty was not applicable to the
circumstances of their rate-paying population, and pressed unequally upon
them, and they thought it would be much better to have, as in the Towns’
Act, an assessment upon the circumstances and the groperty to be protected
of the persons to be taxed. Some of the towns under the Act of 1868, on
the other hand, contained a number of ca,rria%:as and horses: they naturally
thought that such luxuries ought to be taxed for the benefit of the Municipality.
But, unfortunately, as the law stood the tax on carriages and horses could not
be introduced into towns under that Act, although 1t might be introduced
into Municipalities under thet Act of 1864.

Thus it became evident that what was required was to weld the two systems
together into one, which should embrace all Municipalities, and leave each muni-
cipal body to select such provisions out of those which the law provided as were
good for its own purposes, and to reject such as are not applicable to its own
circumstances. He need scarcely remind the Council that in December 1871
Mr. Bernard presented a Bill so welding the existing laws together and provid-
ing one general law for all Municipalities. The Bill gathered up all municipal
legislation into one, and provided for the repeal of no less than fourteen Acts
scattered about the Statute Book, There were Acts for raising funds and keeping
up the roads of this place; there were Acts for the sanitation of that place, and Acts
for the better order and government of a third place, und so on. All these Acts
were to be wiped out, and Mr. Bernard’s Bill contained provisions in place of
them all. Besides this mere consolidation into one system, Mr. Bernard’s Bill pro-
vided for several improvements which were generally admitted to be necessary
and desirable. For instance, there was a provision that municipal bodies might
devote some of their funds to improving the water-supply ; there was a provision
enabling the Lieutenant-Governor to allow any Municipality to elect their own
Commissioners, and the Commissioners to elec their own Vice-Chairman. Up to
that time these privileges could only be given to towns under the Act of 1868,
and not to Municipalities under the higher law. Hon’ble members were
aware that the Bill provided also for certain other points. As the Bill he now
introduced did not touch those points, he need not refer further to them. Some
of the points in Mr. Bernard’s Bill did not meet the approval of His Excellency
the Governor-General, and the Bill was vetoed. His Excellency took the oppor-
tunity to mention that certain amendments might, with great advantage, be made
in the law. Sir George Campbell subsequently addressed the Council on the
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subject, and said he avould leave to his successor the task of enacting a
consolidated municipal law; and eventually a short amending Act was passed
providing for those points only which were generally accepted as desirable.

The present Government had now determined to undertake the task of
consolidating the existing municipal law. It would be the object of the Bill
which Me, Dimpier was about to introduce to avoid the general objection
which was made to the vetoed Bill, on the ground that its general tendency was
to increase municipal taxation. He should wish to guard himself against being
understood’to say that in no single instance would the population of any town
have to pay more than it already paid ; but the object of the Bill would not be to
increase taxation. It would not be open to that general objection. The Bill would
adopt those taxes only which were familiar to the country and in force in different
places now. The scheme of the Bill was to make different: provisions, out of
which each Municipality should select for itself those which were considered
good for it, and reject those which wete considered not to be applicablo to its
circumstances. As regards the one principal tax which would provide most of
the funds in the Municipalities, it was proposed to allow an alternative. Each
Municipality might elect whether it would have the tax upon the value of
boldings, as in the District Municipal Improvement Act, or the tax upon

rsons, according to the circumstances and property to be protected of those
idble to thetax; and for each of these two taxes it was proposed to retain
the maxima which the existing law now imposed.

: In regard to other matters, the Bill would bo, generally speaking, a con-
solidation and reproduction of existing provisions. No ica? change would
be made, for instance,in the relations of the municipal police and the general
police.of Bengal. Objectioh had been taken to the changes in this respect which
th8 former Bill provided.

The opportunity would be taken to make amendments on points on
which amen£ment' was clearly required,. but the general object would be to
avoid navelty. Hid§ Honor's Government was fully aware of the delicacy of the
subject of municipal legislation. It was aware that any step forward, however
good it might be, was sure to meet'with disfavour from the less intelligent part
of the population to whom such measures would apply ; and he believed he was
expressing the policy of His Honor's Government rightly when he said that
while it would discountenance and resist to the utmost anything like a
retrogade movement in municipal government, feeling that even a real improve-
ment and reform would certainly first be unpalatable to the less intelligent of
those who would be affested by it, it would be particularly anxious that
no step forward would be made without the real concurrence of the more
intelligent and educated classes, and that the advantage to be gained by every
step to be made in advance should be so thoroughly capable of proof as to
secure -the support of the more intelligent and thinking persons who were in
the habit of giving their attentien to these things;

With thesg remarks he would ask leave to bring in the Bill.

The motitn was agreed to. '

The Council was adjourned to Saturdav, the R0th instant.




1875.) Registration of Mahomedan Marriages and Divorces, 148

Saturday, the 20th Marck 1875.

Bresent:

His Honor THE LIEUTENANT-GIOVERNOR OF BENGAL, presiding.
The Hon’ble V. H. ScraLCH,
‘The Hon’ble G. C. PauL, dcting Advocate-General,
The Hon’ble R1vers THOMPSON,
The Hon’ble H. L. DauMPIER,
The Hon’ble Stuarr Hoae,
The Hon’ble H. J. ReyNoLDS,
The Hon’ble BABo0 JUGGADANUND MoOKERIEE, RAT BAHADOOR,
The Ht:ln’ble Bapoo Kzistopas Par,
an
The Hon’ble Nawas Syup Asnarar AL DiLer Jung, c.s8.1

REGISTRATION OF MAHOMEDAN MARRIAGES AND DIVORCES.

Tre How’BLE MR, Dampier moved that the Bill to provide for the voluntary
registration of Mahomedan Marriages and Divorces be further considered in
order to the settlement of the clauses. In explanation of these frequent
amendments which he had to propose, he might mention that the Bill was one
which had excited much interest amongst the Mahomedars, and was receivin
much personal attention from His Honor the President. His Honor ha
taken the opportunity to consult the leading Mahomedan gentlemen of
Calcutta. Moonshee Ameer Ali, who was well known to this Council, went
up to Behar, and there ascertained personally the opinions of the chief
Mahomedans in the parts which he visited; and the result of all thése
inquiries and examinations and discussions was to strike out here and there some
new light, and to suggest amendments which really did not materially affect
the Bill, but which would have the effect of allaying doubts and misgivings
wllﬁch were entertaingd by persons of different s as to the effect of the
Bill. 4 X '

The Hoxn’sLe Mr. Revnorps said, before the Council proceeded to the
settlement of the clauses of the Bill, he would ask permission to make a few
remarks on the Bill in its general provisions. Having been for some years in
charge of a la:'f-e district, in which about two-thirds of the people were Maho-
medans, he could add his testimony to that of others who had spoken of the
urgency and importance of a measure of this kind. In the district of which
he spoke, and generally throughout Eastern Bengal, complaints of offences
punishable under Chapter of the Indian Penal Code were lamentably
frequent, and they were a class of cases with which a Magistrate very seldom
felt himself able to deal in a satisfactory manner. .

He did not say that all the complaints that were made of this kind were
made in good faith. Some were brought out of enmity ; others were made with
the object of extorting money ;" and otherg by persons who, by their ewn mis-
conduct, by neglect, or cruelty, or desertion, had justly forfeited the rightashich
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they sought to enforce. But when every allowance had been made for cases
of this kind, there still remained a considerable residuum of genuine com-
plaints, in which a real injury had been suffered and redress was really
sought for ; and Mr. Revnovps felt bound to add that in many instances redress
was not obtained. .

The complaints were generally of two classes—either charges of bigamy,
orscharges under section 498 of the Penal Code, of enticing away or detaining
a married woman with criminal intent.

The defences that were ordinarily set up were either a denial of the
marriage, or a plea that a divorce had been pronounced. When the defence
consisted of & genial of the marriage, it was a matter of great difficulty for the
complainant to bring such proof of the marriage as would satisfy the Court. The
evidence of his relations and friends who declared that they were present at
the marriage was set aside as the testimony of interested witnesses, and he was
called upon to produce independent evidence, which generally meant the evidence
of the Moollah by whom the marriage had been performed.

It was not always that the parties could produce the Moollah before whom
they were married, and when he was produced his evidence was very often
unsatisfactory. He had to trust to his recollection in the matter, as he kept no
registers, and he Kad no better testimony than his own statement of the fact
of the marriage and the identity of the parties with those before the Court.

Evidence of that kind naturally broke down on cross-examination, and the
Magistrate, harassed by contradigtory evidence, felt bound to give the prisoner
the benefit of the doubt and to dismiss the case,.though he might rhaps feel
some lurking uncertainty whether he was thus doing substantial justice. But
in some cases the fact of the marriage was too notorious to be denied, and
then a plea of a divorce having been pronounced was set up, and evidence
was brought forward to support it. ‘lli:e complainant was not prepared with
rebutting evidence, and the charge was diemissed.

- These were real evils for which the Bill would provide a cheap and popular
remedy. When & marriage had been registered under the Act (if the Bill
should pass into an Act), it would not be open to the parties to deny the fact
of the matriage ; and with regard to divorces, if a divorce was not registered,
the Magistrate would look with suspicion on the evidence adduced to support
the lﬁa of divorce, or would at aﬂ events be inclined to scrutinize it very
car 3

Heywaa' about to add that the Select Committee had, in his opinion, done

isely in mafntaining the time-honoured title of ¢ Kazi” as the designation of the
registering officer, but he observed that the hon’ble member in charge of
of the Bill had an amendment upon the paper providing that the designation
of ¢ Mahomedan' Registrar” should be substituted for the term ¢ Kazi.” It
was therefore premature for him to say anything upon that point until the
Council had had an opportunity of hearing the arguments which would be
brought forwdrd in support of the amendment by the hon’ble member in
ch the Bill. He thought, further, that the Select Committee had done
wim aiking the Bill por:ﬁsmvé. That so important a contract as marriage

The How'bic Mr. Reynolds.
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should be registered, and that the registration should be compulsory, might
theoretically be advisable; but he believed it would be generally agreed
that the country was not ripé for such legislagion, and that it was
rudent to make this, in the first instance at least, a voluntary mcasure. He
was glad to be able to believe that the Mahomedan community gencrally had
recoived the Bill with favour. He was aware that some objections had been
made, but he thought that these had been made by persons who had onl
imperfectly acquainted themselves with the provisions and objects of the Bil{
He was satisfied that in Eastern Bengal at any rate the measure would bo
generally acceptable, and he believed that its working would Le cxtremely
beneficial. :

The HoN'BLE NAwaB SyED Asncar ALl said that he observed with regret
that Mahomedans of all classes, both Sunnis and Shiahs, were not ve agreeable
to the passing of this Bill. Some gentlemen felt objections to some of the clauses
regarding which he saw that amendments were to bo proposed. He had also
heard that there was a memorial from certain inhabitants of Behar, asking for
a delay of six months or so before the Bill:was passed ; and he thought that
sufficient time should be allowed to enable Mahomedan gentlemen, both Sunnis
and Shiabs, to make any representations that they might consider necessary.
At the same time, it appeared to him that the Bill should not be confined to
Bengal, as he observed it was proposed to do*by an amendment on the paper,
but should be made to extend to all the provinces under His Honor's admjnis-
tration.  If the operation of thé Bill were to be restricted, as was proposed to
be done, to what was known as Bengal proper, the Council would not have the
advantage of the opinions of the inhabitants of Behar. He thought, therefore,
that the Bill should be left, as it was now, a general Bill ; and he would also
suggest to His Honor that a little time should be allowed for the consideration
of the Bill, during which time he himself propesed to make all the inc uiries.
he could, and preparc a report expressive OE, the views not only of the Maho-
medans 1n Calcutta, but in other parts, to which he intended to proceed on the
close of the sittings of the Council, and lay it before His Honor before the
next session.

The motion was agreed to. ‘

The Hon’'BLe MR. Danmpier said the first amendment he had to propose
was that throughout the Bill the words ¢ Mahomedan Registrar”. be substituted
for the word ¢ Kazi.” In Select Committee he had been against the use of the
term ¢ Kazi” in the Bill, because he thought it was apt to lead to misapprehension.
It was a term which, amongst the Mahomedans, was identified with very much
larger functions than the limited duties assigned to the officer under this Bill,
and thersfore he thought that the alteration of the term * Kazi” to ‘ Maho-
medan Registrar” was advisable, as tending to prevent misapprehension. He was
out-voted 1n Select Committee, and dig not think the point of sufficient
importance to moot again, in Council. But His Honor the President’s opinion
being with him, he now ventured to propose the amendment to the Council.

18 HoNor THE PRESIDENT said Egae would explain the reason for the
substitution of the term ¢ Mahomedan Registrar” for “Kazi” Jt wWas just
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this, that in the first pléce the word ‘“ Kazi”*~interpret it how you might, and
restrict, the meaning how you might—did bear a certain amount or degree of
religious significance. Though his functions under the Act might be confined
to those of a civil nature, yet there was something of & religious character in
the ‘very term ¢ Kazi;” and His HoNor need not tell the Council Low very
important it was to omit anything from the Bill which had a quasi-religious
character. The Council were aware that there used to be the office of Kazi
established by the law and practice of the country, and that the functions of
the Kazi used to be somewhat of a religious character; and partly on that

ound they were abolished by imperial legislation. Well, after such abolition,
or a local Council to pass a Bill having that word in it, notwithstanding the
restricted civil meaning attached to it, must bring their Bill into a certain colizsion
with an imperial Act, and such a contingency might endanger the Bill being
assented to. So, although they would be glad to meet the wishes of their
Mahomedan friends by inserting the word ¢ Kazi,” he thought hon’ble
members would see that when there were doubts, first as to the religious mean-
ing of the word, aud secondly of the possibility of our Bill conflicting with an
imperial Act, as a matter of judgment and discretion, the members would perhaps
consent to the omission of the word for fear that it might exdanger ultimately
the passing of the Bill.

The motion was agreed to.

The How'nLe Mxr. Dampier said the next amendment which he had to
move was the result of the collection of opinions made in Behar. It was clear
that the circumstances of Behar as regards the need for the Bill were dircetly
opposed to those of Eastern Bengal. In Eastern Bengal this Bill was most
cryingly requil.:ed : in Behar it did not seem to be required at present, and, not
being required, therc was no reason for creating the disturbance of public
opinion which its introduction would cause. Therefore it was proposed,
instead of making the Bill at once applicable to all the provinces under
the Government of Bengal, that it should be extended in the first instance
to Bengal proper, a discretion being left to the Lieutenant-Governor to extend
its provisions wfterwards, when circumstances might make it desirable to do
80, to the provinces of Behar and Orissa. The amendment Mk. Dampier
had to move, therefore, was that the following words,be prefixed to section 1—-

“This Aot extends in the first instance to the ferritories for the time being under the
government of the Lisutenant-Governor of Bengal, exoept Behar and Orissa.

But the Lieutenant-Governor may, by notification in the Calcutia Gazette, extend it to
Behat and Orissa.”

The Hon'BLE NawaB Syep Asscar A1 said that his objection to the
amendment “Was that, if the Bill were to be settled as applying only to
Bengad, the Council would not, as he had before observed, }l?:ave the advan-

of learning what were the opinions and feelings of the people in Behar and
Orissa. But if the Bill were made applicable to Bengal, Behar, and Orissa, and
not only to Bengal, we should have the benefit of opinions from Mahomedans of
all places, and there would be no necessity to go over the whole work again
when it was gonsidered adyisable to extend the law to Behar and Qrissa.

His Honvr the President.
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His Horor THE PrESIDENT Observed that the Council would have the
opinion of the people of Behar and Orissa whether we extended the Bill at
once to those provinces or not. Even if the amendment before the Council
were adopted, the people of Behar and Orissa would have an opportunity of
considering its provisions. .

The Hon'sLe Mr. Hoce asked what were the grounds of objection to the
Bill being extended to Behar? He thought the Council would be in a better
position to vote upon this amendment if they were mado acquainted with the
grounds of objection contained in the memorial that had been referred to.

The Hon’BLe Mr. Dampier said he had not scen the memorial to véhich
the hon’ble member referred. But the ground upon which it was proposed to
except Behar and Orissa from the operation of the Bill immediate y upon
its passing, was that the practical difficulty which the Bill was intended to meet
had not been met with in those provinces,—the difficulty of proving cases of
breach of the marriage contract. The people of Behar in effect said—* Our
circumstances do not require this Bill, and we would rather not have legislation
upon this subject introdured at all.”  As to Orissa, he believed the matter had
not been objected to formally; but the fact was that tho want of such a
measure had not been felt in Behar and Orissa. .

The HowsLe Mr. Hoce observed that if there was no objection to tho
course proposed, he thought it would be satisfactory to the Council that the
Behar memorial should be printed and circulated before this amendment was

assed. The Council would then be in a better position to judge of the advisa-
bility of confining the operation of the Bill in the firs$ instance to Bengal.

After some further discussion the further consideration of the amendment
was postponed.

The HoN"sLE Mg. Dampier moved the introduction of the following emongst
the interpretation clauses in section 1:—

¢« ¢Purdah nishin’ means a woman who, according to the custom of the country, might
reasonably object to appear in a publie office.”

He had been informed by several Mahomedan gentlemen that young
married women, though not strictly speaking purdah nishins, would be extremely
unwilling to appear at the Registrar’s office. It was with that intention that
he proposed to relax the-interpretation of the term ¢ purdah nishin” The
amendment was obviously open to criticism, on the ground that under the pro-
posed interprctation any woman might be allowed to appear by vakil instead of
in person ; but Mr. Dampier believed that no practical harm would accrue from
the relaxation of the requirement that the woman should appear in person;
the vakil would probably ordinarily be a relation, and he believed that an
appearance by vakil would be quite as safe and as little open to abuse and false
personation as if the woman herself appeared. If mala fides arose aftervwerds,
the woman who attended personally was quite aslikely to deny her identity as
she was to deny the authority of the va.kﬁ who had represented her.

The Hon’Le Me. Hooa said the proposed interpretation would notonlyinclude
a woman of rank, who, according to the custom of the country, might reasonably
object to appear in public, but would include atty young girl who might choose to
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object to appear at a public office. He submitted that every young woman of
whatever rank, would, according to the custom of the country, object to appear
in a fmblic' office. He would suggest that the principle of th¢ Registration Act
should be followed, under which those who did not wish to appear at a public

office might apply for the appointment of a Commission to effect the registra-
tion of the marriage.

The Hon’BLE THE ACTING ADVOCATE-GENERAL said women who went to
melket and appeared in public before their neighbours would object to appear
athublic office. If that was the intention, he certainly would object to

@mendment, as the object intended to be sccured was the identity of the
person who happened to go before the Registrar to be married. He thought
the subject should be further considered, as it was likely, if this amendment were
adopte::’l, that one of the great objects of the Bill might be frustrated.

The Hon’ste Mr. Daupier explained that the object of the proposed inter-
pretation was torelax the well-understood meaning of ¢ purdah nishin.” If you
made the definition of the word tight, according to the ordinarily accepted
meaning of the word, purdah women who did not like to appear at a
public office would simplar not go before the Registrar, and the voluntary
provisions of the Act would not be taken advantage of. It had been strongly
urged upon him by Mahomedan gentlemen that there were a great number of
women who went about their household business to market and elsewhere,
but would yet object to appcar at a public office. If you did not allow these
women to appear by vakil, they would not go through the expense of a
Commission, and would not avail themselves of the provisions of the Act, and
the object of the Bill would be frustrated; whereas, if these women were
able to send their vakils to effect the registration, the thing would be done
withousobjeetion, and the provisions of the Act would be made use of.

After some further discussion, the Courcil divided :—

Ayes—9, No—1.

The Hon'ble Nawab Syed Ashgar Ali. The Hon’ble the Acting Advocate-General,
The Hon’ble Baboo Kristodas Pal.

The Hon’ble Baboo Jaggadanund Mookerjee.
T Hon’ble Mr. Reynolds.

The Hon’ble Mr. Hogg

o Houblo Mr. Dampier.
hg Hon’ble Mr Thompson.

The Hon’ble Mr. Schale!
His anor the President

4gxgnncujii{m was therefore carried.
the motion of the Hon’sLE M&. DAMPIER, verbal amendments were made
1a section 10.

On the motion of the AcTING ADvOCATE-GENERAL, Section 24, which provided
that a Kazi should be, and be deemed to, be, a public officer in the service of
Government, was amended so as to stand thus:—

“ Every Mahomedan Registrar shall be, and be deemed to be, a publio,officer, and his
duties under this Act shall be deemed to be public duties.”
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On the motion of the HoN’BLE:MR. DAMPIER, the following clause was added
to section 16:—
“In the town of Caleutta, every Mahomedan Registrar shall perform the duties of his
office under the superintendence and control of the Inspector-General of Registration.” )
For the saving clause, section 25, the following was substituted, on the
motion of the HoN’BLE MR, DAMPIER :—
“ Nothing in the Act contained shall be congtrued to—
(¢) render invalid, merely by reason of its not having been registeredy any
Mahomedan marriage or divorce which would otherwise be valid ; .
(b) render valid, by reason of its having been registered, any Mahomedan uhago
or divorce which would otherwise be invalid ;
(¢) authorize the attendance of any Mahomedan Registrar at the celebration of a
marriage, except at the request of all the parties concerned ;
(d) aﬁ‘ec\‘i the religion or religious rites and usages of any of Her Majesty’s subjects
in India; ;
(¢) prevent any person who is unable tv write from putting his mark, instead of
the signature required by this Aot ”
After the insertion of an inadvertent omission in schedule (¢), the further
consideration of the Bill was postponed.

IRRIGATION AND CANAL NAVIGATION.

The Hon’sLe Mr. Dampier moved that the BlIl to provide for Irrigation
and Canal Navigation in the Provinces subject to the Lieutenant-Governor of
Bengal be read in Council. When he asked the permission of the Council to
introduce a Bill regarding irrigation in Bengal, he said that the existing Acts
applied to Orissa onf , and that in Midnapore the works had been carried put
without any Act applicable to those works. It was then intended that the Bill
should be applicable only to Bengal proper and to Orissa, leaving Behar (in
which it was proposed to work Lhe irrigation on a somewhat different system) to
be provided for by subsequent legislation. Since then, however, the require-
ments of Behar had been under consideration, and he hoped the Council would
not object to the introduction of this Bill as one applicme to all the provincea.
under the Lieutenant-Governor’s control. At present there was no Act to regu-
late the powers of officers of the department and the rights of individuals in
that connection. The present Bill, which had been for some days in the®ends
of the members, followed generally the scheme of the irrigation and Cinal Act
of the North-Western Provinces which was passed by the Council’ of ‘the
Governor-General, and which Mg. Dampier was informed had worked well.
He had rejected some of the provisions of the North-Western Provinces’ Act,
because they were not applicable to Bengal, and were not required ; and he had
omitted others because this Council hag not power to legislate*ss the Council
of the Governor-Gteneral did on those points: for instance, the provisions of
the North-Western Provinces’ Act trenched upon some of the provisions of the
Land Acquisition Act in regard to compensation. Such legislation was beyond
the competence of this Council. He had provided in the Bill that compensation
should always be given in accordance with the Land Acquisition Act. Then
he had omitted the provisions imposing an owner’s rate upon the zemindar,
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which ware in force in the North-Western ‘Provinces, as the Government did
not wish fo exteid them to Lower Bengal, and he had also omitted the
provisions ‘regarding forced labour, which were necessary where there was a
sparse population, but were not required in Bengal.

The second Part of the Bill gave power to the Government to take
up existing channels and to utilize them for purposes of irrigation, giving
compensation under the Land Acquisition Act to those whose rights were
affecged. The third Part conferred upon canal officers certain powers as to
surveys for canals and for keeping canals up when made. It also provided
for «payment of compensation for damage done. If the parties accepted the
compensation offered, well and good; if not, the amount of compensation was
to be settled under the Land Acquisition Act. This Part provided also for
applications for water and for the construction of water-courses at the cost
of private individuals who required them, according to the system in vogue
in the North-Western Provinces. That was not the system htherto in force
in Orissa and Midnapore, but in Bebhar it was proposed to follow that system.
This part also provided for subsidiary arrangements as to these water-courses.
To get the full benefit of irrigation i% was occasionally necessary to use com-
pulsion in taking possession of rights of private individuals in favour of other

rivate individuals. Sometimes it was necessary to interfere in a trifling
egree with the rights of one individual for the purpose of securing to
others very great benefits from the use of water. When that was done,
the private rights which had been interfered with would be fully paid for.
It would be observed that this Part required that provision should be made for
the convenience of the public in crossing canals and channels at the expense
of the Government, or of those for whose bepefit the channels were kept up.

In the fourth Part of the Bill it was tpmvided that the Lieutenant-Governor
might make rules regarding the supply of canal water; but the Bill laid down
certain conditions restrictive on the department as to the supply of water.
The officers of the department could not, for instance, arbitrarily cut off the
supply of water at their own discretion: the supply could only be withheld
upon certain specified conditions stated in the Bill; and if the department failed
to supply water under other circumstances, persons under contract for water
were entitled to compensation.

Thé fifth Part provided that the rate at which water should be supplied
sljould be fixed by the rules made by the Lieutenant-Governor, and provisions
were thade for tﬁre joint responsibility of the cultivators and those connected
with the land for wsste or the unautharized use of water. These provisions
were absolutely neoessary, for sometimes it was impossible to find out by whose
act the water‘was surreptitiously let out. It was easy, however, to find out
#hose land had benefited from the use of such water. The law imposed joint
reponsibility in that respect. In this Part it was also provided that canal
officers might agree with a third person to collect the whter-rate, and that the
Governmént might require the zeufindars to collect the rate from their ryots.
This plan was not favoured in Miduapore : it was said that the ryots very much
objected to it. In other parts it might be found acceptable and workable.

The Hon'ble Mr. Dampier.
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As to the recovery of sums duv, he had left the model of the North-Western
Provinces’ Act, and had retained the provisions of the existing Orissa Acts
which were more in detail. ) '

The sixth Part provided rules for the navigation of canals and the reali-
zation of canal dues; and the ninth Part provided for the Lieutenant-Governor
laying down subsidiary rules for the guidance of canal officers and the public
in all matiers connected with irrigation.

As soon as the Bill had been read and referred to a Select Committee, he
proposed again to ask those officers who had practical experience on the working of
the system hitherto in force, to give their opinions for the benefit of tho Seﬁact
Committee. With these remarks he begged to move that the Bill be read
in Council. .

The Hon'sce Baoo Kristopas PiL said the prosecution cf irrigation
works was a question of imgeria! E)olicy, which did not fall within the scope
of the deliberations of this Council. But past experience did not justify them
to hope that financially these works were calculated to prove a great success.
He perceived from the last Bengal Administration Report that the total outlay
upon irrigation works, up to the 31st March 1874, was Rs. 3,15,18,966, and
the total deficiency up to that date was Rs. 51,15,758; that was to say,
Rs. 44,61,754 on account ef interest, and Rs. 6,53,994 on account ofcurrent
charges. These figures, he submitted, were the best evidenco of the prospects
of irrigation works in Bengal. He admitted that these works did goos service
in Midonapore and Behar in the drought of 1873-74, but even that service was
very limited. He observed that this question was very ably and sensibly
discussed in Sir George Campbell’s Administration Report f};r 1872-78. Advert-
ing to the outlay incurred, gir George Campbell wrote :— ‘

“ It will be seen that the total expenditure will be enormous, while financially we have
been most unfortunate. In Orissa the premature aftempt to secure a large revenue ended
disastrously, as explained in the last report, and caused much irritation and di I

In Midnapore the works were more successful, but still not to the extent
desired. As to that, Sir George Campbell said :—

“ But unhappily ell these prospeets were darkened by a ciroumstance which the projectors
of the canal do not a&pw to have taken into account, though it seems obvious enough. The
supply of water in the river which feeds the canals failed in Ootober and Novem%}er, just
wlfen water was most wanted. Bhort rivers rising on the surface of dry uplands must fail
when the rains fail. Though there was by no means so excessive a drought in Midnapore as
in the rest of Bengal and Behar, the supply to the canal fell to 300 feet per second at the
time when water was most neoessary to the crops. This quantity will not suffice for muoh
more than about 30,000 acres; so muok was irrigated, but many applicants were sent away
without water, and even to some of those to whom we had en to give it, a very short
supply was available. It seems, then, that we cannot safely engage to irrigate very mif;K more
than 30,000 acres without the fear that we shall fail to do wﬁat we have undertsken to do
in every dry season when the rains cease early. It is seldom that the water is an absolute
neoessity at any other time ; and the serious question arises whether we can undertake to
extend our irrigation subject to this risk, and how we are to distribute the supply when we

have not eno for all.’
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In Behar, as BaBoo Krisropas PaL had:already observed, the Soane Canal
was of great benefit during the late drought, but even there the prospect was
not all fair. 8ir George Campbell remarked :—

“The Lieutenant-Governor believes that the Soane canals have really very much better
rospects than the others, and that within certain limits their greater or less success is assured.
%Vhether in ordinary years, when there is a full rain-supply, the people will consent to pay
such rates as to render the canal remunerative, remains to be seen; but that the water will
always be taken to a considerable extent, the Lieutenant-Governor has no doubt.”
Sir George Campbell thus concluded :—

“ Even if the Soane canals, kept within dry season limits, may eventually pay. it is

Sir George Campbell’s belief that almost all other canals which can be devised in those
provinces will practically be of the nature of an insurance against bad years, rather than a
rofitable specuﬁtion in ordinary years. Can we impose an insurance rate on those who are
Eeneﬁted ?  Or is Government justified in spending t sums from the general revenues, not
for profit, but to save life in years of fa;ﬁe ? ese are very perplexing questions. As
ﬁndsthe saving of life, the fever which has so often accompanied the canals must be
en into account. It may well be doubted whether the Ganges Canal most saves life or
destroys it. Bir George Campbell had hoped that deltaic canals were free from this scourge,
but he has lately secn?imt there are complaints of fever caused by the Godavery canals also.”

Now, it would be seen from thess extracts tHat, according to the late
Lieutenant-Governor of Bengal, the proa;f:n,ects of irrigation in these provinces
were very doubtful, and Basoo Kristopas PaL believed that all who knew the
condition of the country and the requirements of the people would readily sub-
scribe to that opinion. In Bengal in times past droughts used to occur at long
intervals, but within the last ten years or so they had been more frequent.
Since 1866, he could not say whether from atmospheric changes or what,
drought had been more frequent in Bengal. Still it was a question of grave
financial impdrtance as to whether camals for irrigation should be multiplied
and the general revenues burdened in the distant hope of meeting a drought
which might otcur once in eight or ten years.

He thought it proper to make these general remarks, as the Bill had been
introduced with a preface that it wasintended to extend these works to different
parts of the country. y

As regards the Bill itself, it was not clear whether the water-rate would be
made compulsory or voluntary. He believed the hon’ble member intended
that it should be voluntary ; but:as the Bill was framed, the point had not been
made, quite clear. For instance, there was no specific provision in the Bill that
a contract should be made in all cases. On the contrary, section 27 implied
that there might be no contract. It enjoined —

“In the absence of a written contract, or so far as any such contract does not extend,
every supply of canal water shall be deexned fo be given at the rates and subject to the con-
ditions prescribed by the rules to be made by the Lieutenant-Governor in respeot thereof.”

This implied that there might or might not be a contract in all cases; and
where there was no contract,’it seemed $o him there might be much misunder-
standing and dis;pute. The Canal Department had not been popular, and he
was therefore of opinion that as little discretion should be to the canal
officers as possible. Then it appeared from clause 6 of section 26 that, if it

The Hon’ble Baboo Kristodas Pal.
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was not intended to make the wates-rate directly compulsory, it was intended to
make it indirectly compulsoxry. The section said :—

“If any of the rules and conditions preseribed by this section are not complied with,
or if any water-course constructed or transferred under this Act is disused for tim years
continuously, the right of the applicant, or of his representative in interest, to oooupy such
land or water-course, shall cease absolutely.”

In other words, although the ocecupant might pay for the construction and
maintenance of the water-courses, still if he did not take the water for three
years successively he was to be deprived of the use of the water-course: that
was to say, it would be confiscated. Now this provision had a direct tendency
to make the rate compulsory, or rather to force water upon the occupant.

Then with regard to the liability for the waste of water, the hon’ble mem-
ber had explained that where the party who wasted the water could not be
identified, all the persons interested in the water-course should be held jointl
responsible (sections 29 and 80 of the Bill). It was a well-recognized-principle
of criminal law that if a l]ierson committed a breach of the law, he shouid be
personally and individually held responsible; but Basoo Kristopas PaL could -
not understand on what principle of justice a body of persons wus to be held
responsible for an offence committed by an unknown person.

It would be intelliqible if the persons whose lands benefited were held
responsible ; but it was clearly uninteﬁig’ible that all persons, whether their lands
were benefited or not, should be held responsible because the canal officers
were unable to find out the real offender.

The next point was as to drainage. He found that under section 25
private individuals, if they obtained a au?ply of water through a water-course,
were to provide for the drainage of the places where drainage channels existed.
But there was nothing in the Bill to show that the drainage of the villages
would be kept intact where the canals were constructed at the cost of Govern-
ment. He thought that this was a most important point, which ought not to
have been lost sight of in a Bill of this kind.

The next point was as to compensation. The hon’ble member had
explained that he had diverged from the North-Western Provinces' Act, which he
had made his model, in granting compensation under the Bill. But on reference to
section 8, Baoo Kristopas PaL found that it provided as follows :—

“ The Collector shall Krooeed to inquire jnto any such claim which may be made under

the provisions of the Land Aoquisition Act, 1870, as far as they may be applicable, and to
determine the amouut of compensation, if 4ny, which should be given to the claimant.”

It was not clear from this provision whether the whole machinery of the
Land Acquisition Act would be availed of in cases coming under this section,
or whether the determination of the Callector would be final. Then came the
collection and realization of the water-rate. Under section 23 it would be at
the discretion of the Government to farm out the collection of the water-rate
to any person. But section 37 provided :— "

“ The Collector may require any semindar or other n under en ent to the
land revenue of any eetgr.ter?qto oollet{t and pay eny mmspel;;'nble undm‘ga is Act by!:{hird
party in respect of any land or water in sych estate.”
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The hon’ble mover had not given any reason why he wished to throw this
new obligation upon the zemindar. There were many reasons why this obli-
tion should not be imposed upon him. In thefirst place it was liable to be
abused in the hands of. an unscrupulous zemindar; in the second place, where
the zemindar might not be exacting, and might fail to realize the rate from the
ryots in due time, his whole estate would be held liable to sale as for an arrear
of revenue: 8o the zemindar who would be charged with the liability for no
benefit of his own was threatened, as it were, with the sale of his own estate
for the debt of third parties.

This was scarcely fair or just. .Jt was true that the collection of the road
cess had been imposed upon the zepindar, bup the object was not only to
facilitate the collection, but, also to prevent the fiscal agengy from
coming into direct contact with the ryots for the collection of the
cess, and thus to obviate the annoyance, irritation, and oppression which

enerally resulted from this process. But the canal officers formed a

istinct department, and they wowld more or less come into contact with
the ryots; amd he did not therefore #ee. why the zemindars should be
compelled to colleot the rate for 4he Canal Department. The provisions
of section 33, which declared that the collection of the rates might be
farmed out, appeared to be quite sufficient. If a zemindar wished to take
a farm of this kynd, he would be quite welcome to do so, and it would be quite
unobjectionable to employ his agency in such case. But he was not satisfied
that any good reason existed for sompelling the zemindar to collect the rate.
In the interests of both the zemindars and the ryots, he thought that this
section should be omitted.

Then, again, in regard fo the mode of realization of the water-rate, it
was provided in the first place that where the water-rate and other charges were
to be collected by the Government, the same should be recavered as arrears
of revenue. In the second place, where the rates were to be realized by
a farmer, they were to be realized as a demand under Act VII of
1868; but where they were to be realized by the zemindar, they were
to be realized as rents payable to him. As Basoo Kristopas PaL
remarked at a previous sitting of the Council, he thought the less the
legislature made the land liable for any and every demand imposed upon
it, the better, 8o long as there were other valuable goeds available for the
realization of the dues of Government. If the immoygeable property of the
person liable to the water-rate was not sufficient to satisfy the demand, it
would then be just and equitable to seise the land and sell it, but not otherwise.
This objection was certainly obviated with respect to farmers under section 33,
for in their case the water-rate was to be recovered as a demand within the
meaning of Act VII of 1868. The farmer would thus have a facility in
realizing the rate, but the zemindar must collect it as rent; and the Council
were well aware what this meant. If the ryots did not pay, the zemindar
must sue them in the civil court, and undergo the expense, trouble, and harass-
ment of a wearisome litigation, and in the meantime pay in the amount from
his own pocket.

The Hon'ble Baboo Kristodas Pal.
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Then, with regard to jurisdiction under Part V1II, it would appear that the
jurisdiction of the Civil Court would be taken away with regard to the supply
of water. The section provided that— :

“ Exoept where hereinotherwise provided, all claims against Government in respect of
snything done under this Act may be tried by the Civil gourtd; but no such Court shall
in any case pass an order as to the supply of panal water to any orop sown or growing at the

time of such order.” .
This was circumscribing the jurisdiction of the Civil Court to the detri-

ment of those who availed themselves of the Aet. Then another question
arose. The Council were aware that canals sometimes overflowed in the rains
and did great damage to the crops. There was nothing in the Bill to show
that in such cases those who #ight snstain damage from the overflow of water
would have a claim against the Canal Department, and that the Civil Court
would have jurisdiction in such cgses. -+ He did net know whether this section
as it was worded would not bar the institution of such suits.

With regard to navigable canals, he had only to remark in conclusion that
while the Bill provided penalties for the infringement of the rules, and made

rovision for the protection of canals, it nowhere provided that due facilities

should be afforded for navigation. It imposed no obligation upon the Canal
Department to provide facilities for mavigation, though it authorized them to
collect tolls and rents and to levy penalties. . "1

The Hon'BLe MR. Dampier said he had only t6 say in reply that not one
of the criticisms which the hon’ble member had addressed to the Council
applied to any provision which appeared for-the first time in this Bill. All the

rovisions on which the hon’ble member had remarked were borrowed either

from the North-Western Provinces’ law, which, as MR, Dampier had said, had been
found to work well, or from the existing Orissa faw. The plan upon which he
had prepared this Bill had been to take these tw6 sets of laws as his models.
Anything which palpably was not applicable or desirable for Bengal, was either
struck out or modified. But amy provisions which were open to a difference of
opinion, he had retained with the object of securing the attention of the Seiect
Committee to them, and of their discussing and seeing how far they were or
were not applicable to the circumstances of Bengal, The Select Committee
would, no doubt, consider the matter carefully with the assistance of the sugges-
tions which they would receive from officers who were acquainted with the
practical working of the department, and very probably the Bill would be
p;esented by the Select/*Committee im a considerably altered and improved
shape.
pﬂThe motion was agreed to,  and the Bill referred to a Select Committee,
consisting of the Hon’ble Mr. Schalch; the Hon’ble Baboo Kristodas Pal, and
the Mover, with instructions to report in six months.

The Council was adjourned to Thursday, the 25th instant.
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Thursday, the 25th March 1875.

———

Lresent:

His Hoxor THE LIEUTENANT-GrOVERNOR OF BENGAL, presiding.
The Hon’ble V. H. ScraLcH,
The Hon’ble G. C. Pavr, deting Advocate-General,
The Hon’ble Rivers THOMPSON,
The Hon’ble H. L. Dampikg,
The Hon’ble Stuart Hoge,
The Hon’ble H. J. ReyNoLDs,
The Hon’ble BaBoo JuccapanuND MookERIEE, RAI BEAHDOOR,
The Hon'ble Basoo Kmm‘omsdl?wL,
an
The Hon’ble Nawas Syup AsueHAR ALl DiLER JUNg, C.s.I

REGISTRATION OF MAHOMEDAN MARRIAGES AND DIVORCES.

TrE Hon’BLE MR. Dampier moved that the Bill to provide for the voluntary
Registration of Mahomedan Marriages and Divorces be further considered in
order to the settlement of its clauses. As far as he was aware, only one clause
remained to be considered, that of which the consideration was deferred at the
last meeting of the Council. It was a proposal that at the commencement of
gection 1 the following words be inserted :—

“This Aot extends, in the first instance, to the territories for the time being under the

vernment of the Lieutenant-Governor of Bengal, except Behar and Orissa :

“ But the Lieutenant-Governor may, by notification in the Calevtta Gazetle, extend it to
Behar and Orissa.”

The Hon’BLE NAwAB SYED AsuGAr ALIsaid he had received copies of three
memorials on the subject of this Bill since the last meeting of the Council : one,
a memorial of certain Mahomedans of Bengal and Behar, one from Arrah, and
one from certain inhabitants of Chinsurah and Hooghly ; also a memorandum by
Moonshee Ameer Ali, and a petition from a Kazi of Tirhoot. He would refrain
from speaking on the motion before the Council until such time as three other
memorials from some Mahomedan gentlemen of Sarun, Monghyr, and Tirhoot,
which he was informed were about to be sent in, had been received. [His Honor
the PRESIDENT intimated that he had just received those petitions.] There were
other memorials besides these, which he understood were to be presented to the
Council from Mahomedan gentlemen in other places; and until they had been
presented, he would refrain from speaking on the subject. He would, however,
1n accordance with the wishes which had been expressed to him by certain Persian
gentlemen resident in Calcutta, move as an amendment that the further
consideration of the Bill be postponed for a period of from two to six months,
in order to enable them to prepare and fresent their memorials, which were
not yet ready.

His Honog,the PreSIDENT said that the memorials to which reference had
just been made were an additional one from the Behar Province, which was
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very much the same as the one which had already been circulated to the Couneil ;
one from Monghyr, and another from Tirhoot. Two of these memorials were
accompanied by an English translation, and the other was without any trans-
lation. There were two petitions signed by residents of Behar, one of which
was accompanied by a translation, and the other was not so accompanied; but
he believed that they were almost identical, so that the one translation would
answer for both of them. Then there was one memorial from Tirhoot in English,
and one from Monghyr, which apparently had no translation. The Behar
and Tirhoot memorials were accompanicd by translations, but the Monghyr
one was not. These memorials were all, he believed, exactly to the same offect
as those which had been presented to the Council. He believed they were
framed under some misapprehension, as they expressly stated that the Bill
would interfere with their religious institutions, when it was well known that
the Bill distinotly provided that it was not to do so.,

The HowsrLe Mr. Dampier said he believed that the Government and the
Council had already as fully before them the means of knowing what was the
feeling regarding this Bill as they would have six months or twelve months
hence, and thereforc he did not think that any further delay would put
them in a better position than that in which they now were.

The HoN’sLe Mr. Hoce said he somewhat dissented from the remark
which had just been made, that the Council Lad before them all possible infor-
mation they were likely to be possessed of after a postponement of six months.
The Council were in somewhat an awkward position. When permission
was asked to introduce this Bill, the hon’ble member on his left, who sat in
the Council somewhat in the position of a representative of the Mahomedan
community, supported the introduction of the Bill, and said that the Bill was
one which would receive the approbation of the Mahomedans of Bengal, and
8o doubtless the Members of the Council (certainly Mr. Hoee himself) were
not prepared to offer any opposition to the Dill. This was ‘particularly the
case as regards himself, he not being acquainted with the feelings of the
Mahomedans in Eastern Bengal, never%laving served in those districts. Now,
when the Bill was in an advanced stage, we found the hon’ble member him-
self opposing the progress of the Bill, and saying that it was opposed tn the
views of the Mahomedan community generaﬁy , and particularly by those
Behar and Orissa. He could understand the Magistrates of the districts in
Eastern Bengal coming forward and asking the Government in the Legislativa
Department to pass a Bill compelling the registration of marriages and divorces.
But certainly, in the absence of the arguments upon which the request was
based, he was unable to understand upon what grounds they thought a permis-
sive Bill, if not supported by the Mahomedan population of Eastern Bengal,
would have the effect they desired it to attain. The letters from the
Magistrates of the districts in Eastern Bengal had not been placed before the
Council; but perhaps the hon’ble member in charge of the Bill might favour
the Council with information as to how a permissive Bill was likely to work
the end desired by the Magistrate of Furreedpore and the' other Eastern
districts.
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The Hon’sLe Mr. Dawmpier said he really did not know .that he could
explain_anything more than what had already been laid before the Council in
the earlier stages of the Bill. Certainly for the }) oses for which the Magis-
trates wanted the Bill, a comEulaory Bill would have been more effective.
That might be granted. But then came another consideration; and certainl
the conclusion he came to was that the attempt to pass a compulsory Bill
through the Council, and to get that Bill assented to in higher quarters, would
be futile. The attempt was made some years ago. A Bill for compulsory
registration was introduced by Syed Azumooddeen, but it was dropped at once
because, as Mr. DamriEr understood, there was such an outery against it on the
part of the Mahomedan community. The objection they felt to a compul-
sory Bill was that it would be an interference with their religion. He
for one should disapprove of such a measure, because it would raise
something more like a reasonable opposition from the Mahomedan com-
munity than the opposition which was now raised. The opposition
which was now made seemed to him founded upon a misunderstandin,
of the scope of the Bill, and really did not apply to it Stiﬁ
he would always rather give in to a prejudice, even though he himself
considered it an unreasonable one, if he had no object in acting against it,
than fly in the face of those who entertained it. It was believed that in
Eastern Bengal, where the shoe pinched, the people would avail themselves of
a permissive Bill, and a permissive Bill would go further towards attaining
the object in view than no Bill at all.

The Hon'sLe Mgr. Rivers TrompsoN said he understood that the question
before the Council was (on the motion of the hon’ble member opposite) that
the Bill be postponed for six months for further consideration. He was quite
prepared to oppose that motion and support the hon’ble member in charge
of the Bill in wishing that the Bill should now be proceeded with. The
Council were aware how in other places different methods were adopted to oppose
a Bill by moving for its postponement on various grounds; but this was the
very first time in his experience that opiportunity was taken of opposing a
Bill in this Council by the presentation of petitions and remonstrances at the
eleventh hour, when the Bill wasready to pass; and such a course was especially
unreasonable with reference to a Bill which had been before the public and the
Council for neurly eighteen months. It was quite clear,” if the Bill was to be
ﬁgstponed on such representations, that there was scarcely any Bill that could

passed. In large provirces like these it was very easy to get up petitions;
it was very easy to put forward objections on the ground of religious inter-
ference, which was a very difficult argument to deal with in a Couneil
constituted like this; but when these were brought forward almost on the day
on which the Bill was to be passed, he did not think that there was justification
for such a proceeding. And considering that the present Bill was purely

rmissive, and that it was needed for the benefit of the Mahomedan community
in the Eastern Districts, he did not think that because the people of Behar
objected to it ind did not want to use it, the proposal for tEe postponement
of the Bill was one which should be entertained.
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It appeared to him that the opposition generally to the introduction of the
Bill had arisen from parts of Behar. It was not certain—at any rate it was not
clearly established—that that opposition prevailed throughout the province of
Behar; but there might be parts of the Behar districts, and of some districts in
Bengal, in which objections existed to the introduction of the moasure. It
seemed to him, therefore, that the form in which the section before the Council
should be enacted would be improved by adopting the form which we had in
another Act of the Council-—in other Acts he might say—as regards the general
manner of the introduction of the Act, as it left the power in the hands of the
Executive Government as to when and where a particular Act should be
applied ;—not that the operation of the Act should be excluded from large
provinces or particular divisions of the country till it had been extended thereto,
but that it should be in the power of the Government, by a notification in the
Gazette, to extend it to any districts, and sometimes more minutely to sub-
divisions of districts. That, he thought, would be a better form in which to
put the amendment proposed by the hon’ble mover of the Bill, and thereforo he
would move that the following words be introduced at the commencement of
Section 1:—

“ This Act shall commence and take effect in those districts in the provinces subjoet to
the Lieutenant-Governor of Bengal to which the said Lieutenant-Governor shall extend it
by an vrder published in the Calcutta Gazette ; and thereupon this Act shall commence and
take offoot in the districts named in such order on the day which shall be in such order pro-
vided for the commencement thereof.” )

By this means it would be competent to the Lieutenant-Governor, if he found
that the Act should be introduced 1n a district like Mozufferpore, to extend it to
that district without introducing it in other parts of Behar, in the same way as
the Act might be extended to a particular district or districts of Bengal without
introducing it in the rest of the province; and a further advantage of the
amendment he proposed was that it would leave the decision of the question
to the Government, who, in a matter like this, were best able to ascertain b
reference to their local officers the need for the introduction of the Act and the
general feeling of the people in regard to it.

The question that the further consideration of the Bill be postponed for &
period of from two to six months was put and negatived.

The Hon’ble Mr. Thompson’s amendment was then agreed to.

The Council was adjourned to Saturday,.the 3rd April.
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Saturday, the 3rd April 1875.

Lresent:
His HoNor THE LIEUTENANT-GOVERNOR OF BENGAL, presiding.
The Hon’ble V. H. Scuavrcs,
The Hon’ble G. C. PauL, Acting Advocate-General,
The Hon’ble H. L. DAMPIER,
The Hon'ble Sruart Hoaa,
The Hon’ble H. J. REYNOLDs,
The Hon’ble BaBoo JUGGADANUND MOOKERJEE, RAl BAHADOOR,
The Hon’ble T. W. BrooKEs,
The Hon’ble BaBoo Doorea CrurN Law,
The Hon’blo 33;;300 KrisTonas Par,
all
The Hon’ble Nawas Syup AsgeHAR ALl DiLEr Jung, 8.1

CALCUTTA MUNICIPALITY.

Tue How’sLe Mr. Hoca said, when he asked leave to introduce the Bill
which had now been circulated to hon’ble members, he pointed ‘out that the
law which governed the Municipality of Calcutta was contained in & number
of Acts, passed from the date of the passing of Act VI of 1863 down to the
present time. Owing to the multiplicity of the Acts, and also from some of
the provisions of the Acts not being altogether at one with each other, there
was considerable difficulty, he stated, in ascertaining what the law was in man
points. He therefore, on these grounds, suggested the expediency of consoli-
dating the Municipal law of Culcutta; and at the same time he stated that
ajthough he had no intention of proposing any radical change in the law
or constitution of the Municipality, yet he thought it would ﬁe advisable to
avail themselves of this opportunrty to amend the law in some respects in
which it had been found not to work efficiently. The Bill now in the hands of
the Council purported to consolidate ten Acts, commencing with Act VI of
1863 and ending with Act I of 1872, thus containing the whole Municipal
law, with the exception of the Acts relating to markets. As the question of
the management of markets was not immediately connected with the municipal
administration of the affairs of the city, he thought perhaps it would be wise
to leave the law upon that subject untouched. He had therefore not introduced
in the Bill any provisions for the control of markets, until the Select Com-
mittee, to whom this Bill would be referred, considered whether it would not
be advisable to leave the law in regard to the matter in its present state.

He now proposed to draw the attention of the Council to all the essential
alterations which were proposed in the Bill which was now before the Council.
By section 16 he proposed that the Justices should be empowered to make rules
for pensions or gratuities to be ted and paid out of the municipal funds to
their servants, and torepeal and alter such rules, subject to the contzol and
approval of the local Government.
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By section 25 he proposed-that the number which constituted the quorum
for a special general meeting of the Justices should be reduced from twenty-five
to fifteen. The reason for this alteration was that the Justices often found it,
especially in the hot weather, difficult to muster so large a number of Justices
as twenty-five for the transaction of business, and consequently meetings had
often to be adjourned.

Section 56 stated the rates which the Justices were empowered to
impose upon the inhabitants of the town. The land-rate, that was the house-
rate, had been left untouched ; and as to the water-rate, he proposed that the
maximum should be fixed at six, instead of five per cent. The reason for this
alteration was that at ﬁresent the Justices had it under consideration to extend
the water-supply of the city. At present the maximum rate of five per cent.
was levied from the owners of property in the town, the owner realizing three-
fourths of the rate from the tenant of his property. The whole of this rate
was now expended in meecting the current expeunditure, including the interest
and sinking fund for the repayment of the capital raised for these works. If,
therefore, these works had to be extended—and he believed it was generall
anticipated by all persons that a further supply of water would be required—1t
was absolutely necessary, now that these Municipal Acts were to be amended,
that the Council should enable the Justices to impose additional taxation for the
purpose of paying interest upon such additional capital as might be found
necessary to increase the water-works.

The lighting-rate also was proposed to be raised from two to two and a
half per cent. The grounds for this proposal were as follows. Act VI of 1863
In'oceeded upon the principle that all current expenses connected with the

ighting of the town should be paid, not by the owners, but by the occupiers of
prnport{l. Carrying out that principle, it was enacted that the cost of the li%;w-
1ng of the town should not exceed tho gross proceeds of the lighting rate. But
the Justices were permitted by the existing law to make a grant from the general
fund for the purpose of maintaining lamps in an efficient state of repair.  The
rate of two per cent. was found not to be sufficient to cover the cost of lighting,
and year by year there was an annual deficit of some Rs. 20,000. The
Justices, to meet this, with the view of carrying out the letter, although some-
what in opposition to_the spirit of the law, made a grant, year by year, from
the general fund for the maintenance of the lamps, and that was carried to the
credit of the lighting-rate, and thereby the deficit of Rs. 20,000 was made up.
It followed, therefore, that that was paid, not, as intended by the Act, by the
occupiers of proEerty, but by the owners. He had therefore thought it better
to provide that the maximum lighting-rate should be two and a half per cent:
if that were not done, the Council would possibly think fit to modify the exist-
ing law, to enable the Justices to make grants from time to time from the general
municipal fund to supplement the deficit from the lighting-rate. He would
here note that the conc?uding clause of section 56 said that it should be in the
option of the Justices, in lieu of any of the rates, to impose upon any land a
fixed annua! rate not exceeding four rupees for every cottah. That wasa clerical
error. The clause was intended to provide that if should be in the option of
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the Justices, in lieu of the annual land-rate, &c.» It was not intended that the
Justices should have & discretion to impose a rate of four rupees per cottah in
lieu of any other rate but the land or house-rate.

By section 73 he had enabled the Justices to impose au assessment npnn
the town for & maximum period of three years, or for any less period that t%
might think fit. He thought it wise to do that, as at present considerable
inconvenience was felt by the Justices being compelled to rate all property for
three years, no discretion being left to them as to declaring an assessment for
gny less period.

In sectiogfl00 considerable modifications were proposed in connection with
the mgpply of Water to the town. At present the law required the Justices for
%ifteen hours out of the twenty-four to provide a supply of water at a pressure
sufficient to enable premises at a height of fifty feet to be freely supplied with
wa’ For the remaining hours of the twenty-four, they were compelled to
k up a pressure of not less than ten feet. The Justices had always
endeavoured to carry out the provisions of the Act, but under existing arrange-
ments it wag found to be practically impossible. The modification which he
had 'frc’sx in the Bill was to compel the Justices from time to time, with
the sanction of the Lieutenant-Governor, to declare at what hours water should
be delivered at high pressure ; and during the remaining hours of the day that
the water should be supplied at a pressure of ten feet,—sufficient to supply the
stand-posts. Of course 1t must be conceded that it would be a great convenience to
the public generally that water should be supplied at high pressure throughoutthe
day. However, he did not think that any practical inconvenience would be telt
by the inhabitants of Calcutta if, during certain hours of the day only, water
was delivered to the top of their houses at high pressure. They would
know at what hours pressure would be put on, and they would then be able
either to store the water in tanks or adopt any measures they thought fit to
supply themselves with such a quantity of water as they would require for the
remaining lLours of the day. He had not proposed that the Justices should
be compelled to supply any water to the stand-posts during the might. Practi-
ocally, it was not requisite to do so, except for extinguishing fires. Ifthe Justices
were compelled to supply water to the standﬁs during the night, it would
be found 1mpossible to ﬁlf the reservoir from which the town was supplied during
the day; and last year it became a question whether we should fill the
reservolr or keep the stand-posts charged with water, as required by the Act.
The Justices had adopted the former arrangement, and now did not, as a rule,
keep the stand-posts charged with water at night. This was an infringement of
the Act, but it was found practically impossible, without imposing great incon-
venience upon the people, to give effect to the provisions of the existing law. As
water was only required during the night for the purpose of extinguishing fires,
the proposal he had made would not in any way cut off the supply for that
purpose. The furnaces at the pumping-stations were always kept at work, and
when a fire occurred, as there was telegraphic communication between the

ice-office and the pumping-stations, pressure could be put on before the
ngines could arrive at the place where the fire had occurred.

The Hon'ble Mr. Hoqq.
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There was another important modification of the law which he proposed in
section 114, in connection with the police budget. At present the f ustices, by
Act XTI of 1867, were compelled to pay the cost of the police, minus such contri-
bution as the Government might from time to time think fit to grant. Under
the existing law the budget must be submitted by the Commissioner of Police
to the Justices, and the Justices had the power to modify and amend it in any
way they thought proper. That, however, was entirely opﬁomd to the pro-
visions of the Police Act; and the late Advocate-General, Mr. Cowie, wag
distinctly of opinion that the provisions of Act XI of 1867, in so far as they
gave the Justices control over the expenditure of the police, were simply a
dead letter, and could not be enforced. The late Lieutenant®iovernog, Sir
George Campbell, was of opinion that ,when the Municipal Acts weree
amended, the opportunity should e taken to correct the discrepancies
between the Police Act IV of 1866, and Act XI of 1867. He thougpt it
would be conceded by hon’ble members that it would not be expedionf to
allow the Justices to decide the strength of the polico to be maintained for the
metropolis of India. That surely was a question to be left ent to the
local Government. By all means let the budget be submitted tn& stjces :
let them criticise it and make such remarks as they might think proper, and
those remarks should be submitted to the local Government ; and it should rest
with the local Government either to accept the suggestions of the Justices
or pass the budget as prepared by the Commissioner of Police ; and he thought,
after the budget had been passed by the local Government, it should be
compulsory upon the Justices to provide for the cost of the police as sanctioned
by the local Government. With the view of giving effect to that procedure,
Act XI of 1867 had been repealed, and the sections in Chapter VIII of the Bill
had been introduced.

There were no other wmaterial alterations of the law which called for
any remarks, and he therefore begged to move that the Bill to consolidate
and amend the law relating to the Municipal affairs of Calcutta be read in
Council.

The Hon'BLeE Mr. ScravcH said, the hon’ble mover of the Bill had so clearly
stated the necessity for consollating the various Acts which were in force in
the Municipality of Calcutta, that it was unnecessary any further to diiute upon
that subject. He would merely mention that he thought any person who had
to wade through those numerous Acts, and compare those Acts one with another,
would acknowledge the necessity for consolidation. He thought they might
congratulate themselves that the work had been undertaken by a gentleman
of such experience, as their hon’ble colleague had experience in the office of
Chairman of the Justices for several years. The BilE as had been observed,
had been chiefly confined to the consolidation of the present law, and he
thought that in following that course the hon’ble mover had acted very wisely.
He had left it open to the Select Committee to introduce any amendments or
alterations that might come before them, and that might be found necessary.
There were, however, one or two matters referred to in the Bill to which
M. ScrALcH would request the attention of the Council.
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The first of these was as to the necesgityeof increasing the lighting-rate.
Many portions of the town were still lit in a primitive mode by oil lamps, and
the residents of these portions desired to have gas introduced ; but unless the
lighting-rate was increased, there would be no prospect of that object being met.

The alterations proposed in the water-rate were somewhat more important,
tnd he would take this opportunity of observing that when he held the

pointment which the hon’ble mover of the Bill had now been holding for some
;rs, it fell to his lot to press upon the Justices the adoption of the present
cheme of water-supply. 'The Native Justices, not having had experience of
such a system, and looking to the enormous expense of nearly half a million,
which the introduction of such supply would entail, very naturally were
opposed to the measure. Well, be must say that they fought the question
fairly and openly, and when conquered they at once accepted the measure and
showed no factious opposition to its introduction. At first it was feared
that the native feeling, arising from religious sentiment, against the use
of the water was so strong, that not much benefit would be derived from
it. However, the question was submitted to the opinion of learned gentle-
men of their own religion, and their decision was that there really existed
no religious objection to the use of the water. And he beheved that now
in the native portion of the town water had been very freely introduced
in their houses, and even the most orthodox did mnot object to its use. The
consequence had been that the demand for water was much greater than
was expected ; and although the supply now was seven and a half millions
of gallons per day, which was rather in excess of the six millions which the
water-works were originally intended to supply, yet that quantity was found
insufficient, not only ?c;‘r the purposes of the town itself, but to meet the wishes of
the inhabitants of the suburbs of the town, who were most desirous, for a fair
consideration, to enjoy the inestimable benefit which would be afforded them of
a pure and wholesome supply of water. Besides which, there wasno doubt that
under the present supply system the waste of water was enornffie The con-
sequence would be either that the waste must be largely reduced, or the works
must be largely extended, or a union of the two measures must be adopted.
The proposal, therefore, of raising the rate by one per cent. was a very moder-
ate one. But it would be observed that the provisions of the section which his
hon’ble friend had mentioned (section 100, he thought,) were very different
indeed from those of the present law. Under the present law the Justices were
bound to supply, during the day, water under a pressure of fifty feet, and
during the night under a pressure of ten feet. Under the proposal now made,
the pressure, and the time during which it was to be kept on, would be
dependent upon the pleasure of the Justices under the sanction of the Lieu-
tenant-Grovernor. Tge practical effect of this would be that instead of a
constant supply under high pressure, we would have an intermittent supply
placed under no restriction but the will of the Justices under the sanction of
the Lieutenant-Governor. A severe conflict was now raging in England
between the advocates of the two systems. The advocates of the intermittent
system appealed to the great waste of water which was said to occur under the

The How'ble Mr. Schalch.
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constant supply system, and urged-that the advantages afforded by a, constant
supply system were more than counterbalanced by the waste and the cost attend-
ing it as coppared to the intermittent system. Amongstsome interesting pa
which he had read, which were brought before the British Association at Belfast,
was a report relating to the water-supply of the town of Liverpool, where the high
pressure system was introduced. It was alleged that the waste of water wag
not greater than it would be under the intermittent system. He trusted, there-
fore, that the Select Committee, before determining that the constant suppm
system, with all its great advantages, should be set aside for the intermitte
system, would carefully consider the subject, and see if it was possible, under
proper arrangements, to prevent the wastage to continue; and if it should be
unfortunately found that the expense attending the constant supply system be
too great, they should take care that sufficient conditions were inposed upon
the Justices to afford a proper supply, and that it should not be left so entirely
to their will as would be under the section as it was at present drawn.

There was another question in regard to the water-supply which he would
bring to the notice of the Council. The same rate on the Yxouse assessment was
enforced in the cases of houses which received their supply thyough manual
labour from the street hydrants, and in houses where the water was laid on;
and it applied equulg' to houses fully occupied, and where the consumption
of water was considerable, and to houses maintained as shops or offices,
where the demand for water was very much less. It scemed to him that the
great source of waste was in the houses in which water was laid on. The
owner or occupier of the house had to pay the same rate, whatever might be the
amount of water he used. It was therefore a matter of very little concern to
him personally what the waste of water was, and he was therefore careless
whether or not the taps turned were needlessly turned, and what quantity of
water was wasted. If, however, he had to pay for any quantity taken in excess
of a certain quantity, the principle of self-interest would be brought into play,
and he would exercise greater care. Mg. Scuarch thought it should be a matter
for consideration whether some arrangement could not be made by which a house
supply could be tested ; and if any quantity in exccss of that carried by the
rate paid were used, an excess rate might be charged. Of course such au
arrangement would nccessitate the use of water-metres, and it was, he beliaved,
not a very certain matter that good and effective water-metres could be introduced,
and the cost of the metre and of its repair might be very great. The use of
metres was enforced by the Gas Company, and he did not think that a proposition
to allow gas to be used exceﬁt throngh a metre would be permitted. He was
quite sure that any cost that would be incurred would be much more than
recovered by the amount of wastage which would be saved, and by the addi-
tional charge which might then be imposed for water used in excess.

There was another subject to which he wished to draw attention, and
that was the question of assessments. In the statement of objects and reasons
it was declared—

“The Bill does not propose to deal with the qhestion of allowing an appeal from
assessments made by the Justices. Such a proposal must necessarily raise questions as to
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the tribunal to which the appeals should be made, and the form of procedure that should
be provided for regulating the conduet of such appeals It is thouglt better, therefore, to leave
the determination of this question for the consideration of a Seleot Committee ™

Presuming that the subject would receive the consideration of the Select
Committee, he would beg to offer a few remarks for their consideration. The
Port Commissioners, & body with which he had the honor to be connected,
lately had their premises brought under assessment. The assessment was
g by the Town Assessor at Rs. 2,25,000. This the Port Commissioners

ought excessive, and an appeal was preferred to the Justices, who reduced
the assessment to Rs. 2,03,880. The practical difficulty attending the assessment
arose from the circumstance that the premises were not rented, but oceupied
by the Commissioners themselves, and therefore the Justices had to determine
the proper rent. The practical result was that the rent on which the
assessment was calculated actually resulted in twelve per cent. of the cost
of the conmstruction of the buildings. Some of the hon’ble gentlemen in
that Council were owners of house property, and he thought they would be
very glad to get a clear efght per cent. upon the cost of a building,
and that twelve per cent. was a very large and unnecessarily severe assess-
ment. He would not attempt to go into the merits of the Port Commis-
sioners’ case: he merely stated the fact that tho assessment resulted in giving a
rental of twelve per cent. upon the cost of construction. Not being satisged with
that result, the Port Commissioners were desirous of taking the matter afresh
before some independent tribunal, but on consulting the Advocate-General they
found that there was no tribunal before which they could bring the matter in
appeal, and that the decision of the Justices was final. Since that appeal was
preferred, there had been considerable vexation and dissatisfaction created in the
town by the way in which the assessment had been carried out. The matter was
lately brought before the Justices in meeting, and the Justices resolved that, with
a view t0 prevent assessments being carried to an excessive amount, the Bench or
Court of 'Appeal which was to hear such assessments should be composed of Justices
other thun the executive officers of the Municipality. With every intention of
keeping the assessments within a fair rental by an appeal to a Board so
constituted, he did not think it would be satisfactory to the rate-payers to find
their appeals decided by the Justices themselves, who would be considered to be
judges in their own cases. It would be much more satisfactory if the reference
was made to an independent tribunal, as under the Bombay Act. He found that
under the Bombay Act assessments were conducted by the Municipal Commis-
sioner, an official who was, in some respects, in the same position as the Chairman
of the Justices here, exencising full authority in all executive matters, but an
appeal could be preferred t# the Court of Petty Sessions. Now in Calcutta they
were not blessed with a Court of Petty Sessions, but they had a Small Cause
Court and a High Court, and he saw no reason why appeals should not
lie from assessments of the Justices to the Small Cause Court or the High
Court, according to the value of the property involved. As to the question of
procedure, he did not think eny difficulty would be found in applying the
proeedure now in force in either of those Courts in suits which were brought

1 he Hon’ble Mr. Schalch.




1875.] Calcutta Muu&@ddy. 178

before them, or in altering it so as to meet the case of an appeal from the
assessments of the Justices; and he was quite sure that such an appeal would be
satisfactory not only to the rate-payer, but would also relieve the Justices from
a very disagreeable task.

efore quitting this subject, he would remark upon the principle
which had been laid down in tl‘ue existing law for assessments. Asa principle,
the assessment was to be made upon the annual value of houses and pre-
mises. The annual value was, under Act VI of 1863, taken to be the estimated

annual rent at which the houses, buildings, and lands, liable to the rate,
might be let, or might reasonably be expected to let, from year to year.
In the case of land or property held on a lease, the lease, as a general rule,
was accepted as setting forth the fair annual rent of the premises ; and unless it
could be shown that there were special circumstances which would render that
testimony invalid, the assessment was made upon the rent specified in the lease.
In the caso of newly constructed houses not upon lease, and in the very
numerous cases of houses occupied by their owners and not leased, it was a very
difficult matter indeed to ascertain what the annual value was. In many parts
of the town there were sircets occupied entirely by owners, and it was very
difficult to get a house let on lease with which to compare, which would show
the fair annual value. He would therefore throw out, for the consideration of
the Select Committee, whether it would not be desirable to give an option to
the Justices, in such cases where the houses were not let, and it could not be
easily ascertained what the annual letting value might be, to permit them to
assess the value at a rate which should bear a certain proportion, say from
five to eight per cent., of the cost of the construction of the houso and the
value of the lard upon which the house was constructed. Such a provision would,
he thought, be equally equitable to the rate-payers and to the Justices. It
would be acceptable to the rate-payers because 1t would fix a limit beyond
which their property could not be ussessed, and it would be acceptable to
the Justices because it would enable themnn to have the means of ascertain-
ing the maximum rate at which they could assess, in many cases in
which the assessment was very difficult.

The hon’ble mover of the Bill had observed that it would be open
to the Seleet Committee to import any improvements or amendments
which they thought advisable into the Bill, although they had not now
been imported into it, and amongst these he mentioned one which was
rather important, namely the constitution of the Municipal body. Mg. ScrALcH
would be the very last person to say that the town had not been im-
mensely bencfited by the administration of the gJustices within the last
twelve years—since they were appointed. No eme could look round and
see the vast improvements in the repair of streets, in conservancy, and,
above all in the water-works, without acknowledging that these works had
resulted in great advantage to the town. At the same time, there was little
doubt that there were certain defects connected with the constitution of the
Municipality which were felt, and which it would be advisable to take the
present oppertunity to remedy. Without going into much detail, he might




